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Re: United States of America
V . --"'

Midwest Solvent Recovery, Inc., et al.

Civil Action No. H-79-556

Gentlemen: -
Please note that the deposition transcript of July -
11, 1990 of Richard E. Boice has been transcribed out of EEE

chronological sequence at the request of counsel. The -
page numbering (lower righthand corner) is meant only to .
be temporary for convenient use of counsel and should be

changed when the prior sessions of the Boice deposition

are completed.

If there are any questions, please call my office. R

Sincerely yours,

=T
Longorié & Goldstine Associates
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3 "he continued dcrnooition of PTCTARD EDWIN
11 nOTCR, called for axamination bv the Nefendants,
11 Pursuant te notice and pursuant 7o the provisions
12 of tnhne Federal Pulee of €Civil Procedure of the
173 Mnifted States District Courta, pertaining teo the
14 rakina of depositions for the »nurpose of
15 discoveryvy, taken before Arnola ™, Goldarine, a
16 Motarv Public and Certified Shorthand Reporter
17 within and.for.tho Countyvy of Cook and State of
| Il1linois, at 227 “est “onree “treet, on Tuly 11,
19 1990, commencinag at the hour of 10:30 o'clock a.nm.
2Nn
21
22
23
24

5
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1
My, Alan ©, "ensnhayn and
4 “r, Neroard Y, Naelman
"frisl Actornov
5 Trvironmantal Fnforcoment Section
Land & *latural Resnurces Division
& n,Q, Nepartment of Justice ‘
B, N, "px 7611
7 fapr Franklin Statinn
agshinaqten, D, €, 20044
]
~and-
n
“ro. Michael ". "erman
1n Assistant Reaional Counsel
S0lid Tagte & Fmerqgency Responuge Rranch
11 ", 8., "nvironmental Protection Adency
Reaion V
[ 237 South Nearborn Street
Thicaan, Tllinois ANANY4
12
-and-
14 _
Patpr "', Moore
1% Assistant Raqgicnal Counsel
n. 9, Fnvironmental Protection Agency
& Regqion V
N0ffice of Reqgional Counsgel
17 230 South Dearborn Street
Chicaaqo, Tllinois ABARNA
19
) apnpeared on behalf of Plaintiff,
19 ""nited States of Americay
2N
Mg, Anne M, Reckert
21 Nosy & Wardies
150 North Michigan Avenue
22 Chicaao, Tllinnis 60601-7567
23 appeared on behalf of Ashland
Chemical Companv)
24
q
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Mr, Christepher A, Keeole
‘7i{14man, MNarrold, Allen & Nixon
225 "'par “lacker Trive

tricaqn, Tllinois SNAENA=-1229

appeared on behalf of
Penn Central Corroration;

Mr. Robert M, Nlian
Sidlaev & Austin

Nne First Maitonal Plaza
Chicaago, Illinois 6NAN3

apnreared on behalf of
Pre Finish Metals, Tnc.:?

Mg, lLisca Anderson

fardner, Carton & Nouclas
Nuyackor Tower

321 Marth Clark “treet
Chicaao, Tllinois A0FIN-4795

appeared on behalf of
Nesoto, Tnc,.}

Mr. Joseph Y, Raraaqanis,
Ms, Fllen Lols 7isook
Raraganis & White, Ltd,
414 North Orleans Street
Chicaao, Tllinois 60610

arpeared on behalf of
American Can Companv, TInc,?
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12 Scholle Corn.:
13
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Me, Navid 5, Finch and
15 *r, Rarvey M, Sheldon
McNermott, 7411 & Fmerv
16 | 2?7 v'est Monroe Street
Chicaao, Illinois ADAOA=5N94
17
18
19 Mr., Richard S. Vanhfheenen
Cromer, Faqlesfield & Maher, P.A,
rf\ Statjion Place
200 South "eridian Street
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23 Tne.,., et al.,.:?
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RICUARD ROICE
Direct Fxamination
Ry Mr, Finch: (11)
F X H I B I S
Boice Deposition Nos,
50 (69)
51 (96)
10
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1 RICHTARD RAICR,

i having bYeen previously dulv sworn,

3 was examinea nd testified further aa follows:
4 DPIRPCT FXAMIMNATINN

8 (CANTINNEN)

6 RY MR, FRIMCT:

7 n, nack on the recerd, please,

2 T would remind the witness that he is8
n still under oath,
10 T™is is the continuing deposition of
11 Pichard Noice, which defendant Standard T

12 | Chemical Company {8 taking pursuant to its own
13 notices of deposition, oriqinally served

14 Yovemboer 26, 1989,

15 For the record, 1 understand that Mr,
16 Tenenbaum was forced to sit on a runway for an
17 | hour after landing in Chicaqo. They wouldn't
1a let him out of the plane, Tt is now a little
19 bit after 11:00 o'clock,
29 MR, TFNENBANM: So we are half an hour
21 later than expected,
22 MR, FINCH: Yes.
23 Ne Mr. Roice, when we were laat together
24 T asked you a series of questions relating-

11
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1 among other thinas to the hases upén which vou

2 formed an impression of had faith by

B individuala connected with the defense of this
4 cage,

3 No vou recall that?

6 A, Ves,

7 N, Nkavy.,

a And T asked you a question

a specifically on one cf those bases, which was
10 the elimination of certain data,

11 Do you recall that?

12 A, Yes,

13 n, Nkay.

14 You also testified that one of the
Iq. hases for vour impression of bad faith was a
168 chanqge or chanqes made in risk assessment data.
17 Do you racall that?

18 A, Yes,
19_ Q. Okay.,
29 Could you tell me what changes in risk
21 assessment data you were alluding to?

22 MR, TENENRAUM: Again, This {s subject to
23 the same objections that 1 made at the last

24 session of the deposition, '

12
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I am not noinag to 1nstruc£ you not to
answer, but this whole line is subject to ny
objections rto the extent that this mav seek
discovery on record-review issueas,

nye, you may answer subject to those
objectionz,

A, You mean the risk assessment
assumptions don't you, rather than risk
assessment data?

nY MR, FINCH:

Q. All right., Risk assesament
assumptions,

A, Nkavy.

First of all, rhey assumed as an
exposure point for the'd:inkinq water an
off-site well which is named D-30, I am prettyv
sure {t was D-30, that happened to be a
relatively clean well. And it didn'‘e --

In fact, using the assumptions or the
arguments of FRM itself, there i8 no sinking
plume, and it {8 likely that ND-30 would not

have been affected by the site's, the Midco

operations, And that the second is they didn't

assume any exposures to the soils on site.

13
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0. So your {mpression of bad-faith as to
the risk assessment assumptione involved
pecrformanca by FR™; is that correct?

A, The impression i{s based on all the
informaction and all the submitrals thev
submitted and the conversations that tonk

rlace, not just the risk asesessment jtself.

N, You say they. Who do vou mean by
they?

A, FRM,

0. FRM?

A. Yes,-

N, No you mean anybody else?

A. No, Performance of FRM,

Ne Mow, whaen did FPM firgst reveal to you

that any of their risk assessment assumptions
tnvolved N-307

A, That would have been when they
submitt;d the second draft report,

Q. And this is the second draft to which
you testified when we were last toagether?

A, Yes,

0. The first time you had any contact

with FRM {n this case was when you received

14
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that second draft?

A, Yesn,

0, At what point did you for~m the
itmpression of baAd faith based on the inclusion
of N=31 {n the risk assepsment assumpiions?

A, 1 have already answered that cuestion,

n, T don't think you have, This {8 the
First vime I have asked you specifically about
n=30,

A, 1 alreadv told yvou that my impression
was bhased on all the information, all the memos
and gsubmjittals from FRM, and not on
specifically on the itsk asgsessment assumptions
cnly,

n, At what point did you form the
impression of bad faith to which you tastified
as to risk assessment assumptions made by IRM?

A, I have already anawered that question,

Q. T don't think you have.

MR, TENRN3AUM: I am qoing to have to
object to this sort of argquing with the
witness,

I think the witness answvered your

question as to the timing, You are tryina to

15
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gsplice it down in a wav that the witneas salid
18 not the way that he did {¢.

MR, FINCH: First of all, the witness has
not testified that it cannot be snliced down
that way, althouqgh that may be true,

And, secendly, if this is an
asked-and-answered objection, counsel can make
it. I'm not askina questions twice, at least 1
don'%t finrend to, 7But, 1 do expect the witness
to anawer the cuestions absent an instruction
to the contrary,

MR, TENENRATTM: ™ell, all riaht, 1 am just
putting my objections on the record,

I don't believe that -- I quess at

this point it might be asked and answered, but -

that wasn't the original basis for my
ohjection,

The orininal basis was that it assumes
facts not in evidence. And also you are being
arqumentative with the witness,

MR, PINCA: T am not trying to be
arqumentative, T would appreciate it {f the
witness would answer the questions and not

arque with me,

16
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MR, TENFNMA{IM: T think Ee is ;ellinq
you == I thirnrk what he 13 trvina to tell you is
that there 18 a premise or facts {n vour
nuration, that he doesn't necessarily aqree
with you,

If you want to probe that, ao ahead,
ny #p, FTNCH:

n, Let me approach it this way, WMr,
noice.

hen vou first received the second
draft it RI report, did you notice at that time
that RR¥ had supposedly based its risk
assesament assumptions in part on D-307?

A, T think T already told you that at the
last aession, that my impression of that
followed review of their firat draft of the
remedial investigation -- the second draft
remedial investigation report.

Q. YT don't think that that answers my
question,

Would the reporter please read {t back
to the witness,
(The record was read,)

A, I think it is obvious that I would

17
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have had to read the report hefore-I realized
tﬁat.

~Q. And so vou realized it after vou read
the report?

A, Yos,

n, “hen did you read the report, shortlv
afrter vou received it, some period of time
afrer you rgceived it, do you recall?

A, Mo, 1 don't recall,

0, Can vou make a fair eatimate of how
long it took you to read the report after you
received 1t?

Mn, TFMENRANKM: Do 'you want him to
speculate?

MR, FINCHW: Mo, T aon‘t want him to
speculate, I want to know whether he can make

a fair estimate,

MR. TENENBAUM: He is asking vou only based

on your recollection, your memory. W“hatever
you remember, tell him,

A, I think I read it over a day or two
after I qgot {t.

RY MR, PINCH:

o, Okay.

18
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1 Did you notice at the timé you read it
2 over that FRM had made a risk assesamnent

3 assumption based on N=-3N?

A A, T don't remember.

5 o, Dc vou recall the filrst point that you
6 realized that FPM pmade a risk assessment

7 assumption based non D=-307?

8 A, No,

9 C. Yere you familiar with DP=-30 at the
10 time that vou read the second draft of cthe RI
11 report?
12 | A, T don't know what you are talking

13 about,

14 . 0, You have alluded to what vou have

15' described 28 a relatively clean off-site well,
146 which you are calling D=303 is that right?

17 A. I'm not calling it D=-30, It is

18 numbered D-30,
19 T Q. Who numbered it D-307

20 - | A, Geosciences,

21 Q. At the timelvou read the sBecond draft
22 | of the RT report, were you aware of the

23 ‘ gxistence of a well numbered by Geosciences as
24 | D=-307?
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A. Obviously T was aware cof ;- that thar
well existed, Yes,

0. Okav.

So when you read the aecond draft of
the NT report prepared by ®R", you knew what
thev wore referring to when "™ alluded %o
n=-303 is that correct?

A. Yes, or T could have locked it up on 2
map.

n, At what point did you realize that FRHM
was mnupposedly attempting to base a risk
assessment on a relati{vely clean well, D-307?

A. After I reviewed the report,

o, Did you communjcate at that point with
anyone at FRM after vou realized that FRM
supposedly was relying on this well as part of
its risk assessment assumption?

A, Yes. We had a meeting that you
referred to during the last deposition.

Q. Did you call anyone at RRM by
telephone prior to the meeting to let them know
that vou had noticed that they had supposedly

relied upon D-30?

A, ! think we probably sent them aome

20
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1 draft comments prrior to the mentiné.

2 0. Nid vou constder it posgible that FaM
3 had a qood faith explanation for supnosedlyv

4 relving on D=3N" a3 a source of its risk

5 azsesament conclusion?

6 A, Yould vou repeat the Aquestion?

7 0, Let me withdraw {t,

] Nid it occur to you that FRM may have
a9 bhad a aood faith reason for including D-30 in
10 its risk assessment assumptions?
11 A, T'm sure they had a reason for doing
12 i, Yes. T am sure they had a reason for
13 doing it,
14 n, Pid it occur ta yvyou it couldé have been
15 a good faith r=ason?
16 MR, TENENRANMM: Objection, vadque.
17 A, "That do vou mean by good faith reason?
18 BY MR, FINCHn:
19 - 0. A reason other than in bad faith., You
20 used the term bad faith,
21 A, No, that was originally the
22 defendants' term,
23 0. Rut you made it vour term last week,
24 Mr, BRoice,

21
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1 | Did it occur to you that PRM may have
? had a reason other than in bad faith for
3 including P-30 in {ts risk assessment
a assumption?
5 MR, TENENRANTM: "hen that terr bad faith
6 was first used, at least at these depozitions,
7 1 d4id ebject to it as being vaque and
i ambiquous, I reiterate my obiection to all
9 nquestions which have that word in {¢t,
10 If you understand the question, you
11 may answver,
12 A, Yes., T™hat is why we had the meeting
11 then,
14 BY MR, FINCH:
15 N, You had the meeting because you
16 thought there may have been a reason other than
17 one in bad faith for the inclusion of N-30?
18 A, Well, whether there was one «r not, we
19 wvere willing to listen to their explanation.
20 _ Q. And willing to consider the
21 poesibility that their reasons for including
22 D-30 in the risk assessment assumptions were
23 other than in bad faith?
24 A, That was unimportant, The important
22
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1 thing was that they produce a repo;t that is
2 approvable by the Anency.
3 n, T dian't ask you whether 1t was
4 important, T asked you whether {t was true or
5 not?
3 A, Mo,
7 The purpose of the meeting wasn't to
R listen to their explanation. The purpose of
a9 *he meeting wvas to communicate what changes
10 neecded to be completed in the report {in order
11 to have it approvable by the Agency.
12 ﬂ; T didn't ask you what the purpose of
13 the meetinag was, either.
14 A, Wwhat was the question?
15 n. lLet me rephrage it.
16 At the time that you held the
17 meeting == I take it the May 22, 1987
18 meeting -- with FRM, were you willing vo
19 consider the possibility that FPM'g inclusion
20 of D-30 as part of its risk assessment
21 agsumption was done for reasons other than in
22 bad faith?
23 A, That wasn't the purpose of the
24 mentina., The whole purpose of the meetinq was
23
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to communicate changes that had to-be made to
meet Agency reauirements,

Q. Would cthe reporter please reszd ~-

A, %0 as far as Y am concerned, it wagn't
even -- we didn't care whether FRM was in bad
fatth or not,

. Tould the reporter read the question
back to the witness,.

(The record was read,)
A. Would you repeat it acaain?
(The record was reread,)
I wasn't even thinking about that at
the time.

0, 50 at the time vou had notr vet formed
an impression of bad faith on the part of FRM
in this connection?

A, I didn't say that.

Q. You had formed an impression of bad
faith on the part of FRM {n this connection at
the time the meeting was held?

Ae. Yes,

0. Rut you weren't thinking about whether
ERM could provide you an explanation for the

pecformance which formed the basis of this

24
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impression at the time of the meetina?

A, we were willing to listen to thelir

explanation, vyes,

N, And what explanation 3id chey provide,
if anv?
A, T den't remember, T would have tc

1nok at the record.,

n, Do vou know as vou sit here today what
their explanation was_or ie for the {inclusion
of D=30 in the risk assessment assumption?

A, T already answered that question,

¥R, TENFNRAUM: You can answer it aqain if
you remenber,

A. Their reason for including N-307?

RY MR, PRINCW:

Q. Yes,

A, They said they should have an off-site
exposure point, I think.

Q. Do you disagree with that?

A, Well, it i8s not 8o much disagree, ao
the way they did {it, If they wanted an
off-s;te exposure point, they could have
modeled how much the qround water concentration

would change in traveling the fifty feet or

25 |
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hundred feet or less from being on;site to
being off-sfte, but thev chosa to select well
D-30 instead,

N, No vou know why they selected well
P-30 instead?

MR, TEMENRANM: Object,

A, No,

RY MR, PINCA:

0. Did they ever tell you why they
selected D~30 instead?

A. I would have to look at the record,

o, Is your impression of their bad faith
bagsed on any conclusions you have cdrawn as to
why they selected well D-30 instead?

A, I already answered that question,

0, No, you haven't,

A, I already said that it is based on
review of all the submittals from FRM and the
conmunications with them,

Q. What submittal specifically do you
recall?

A, Well, there is the firat draft or the
second draft of the remedial investication

report from Midco I and the subsequent draft,

26
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correspondence vith the FRM, drafts of the
Midco II remedial investiocation, the qgqround

water modeling efforts,

N, Are vou through?
A, Yes.
~ Do vou know whether feosciences had

selecred D=-30 as an off-gite monitoring point?

A, Yes, It is an off-site monitoring
point, Tt was based on a statement of work
prepared by the S Fnvironmental Protection
Agency,

0, Yhat was the differenée between
Geosciences' utilization of N=-30 in its draft
of the RY report and FRM's utilization of N-30
in ¥he second draft of the RI report, if any?

A, I would have to look it up. As far as
T know, Geosciences didn't put any special
emphasis, They used on-site exposures to the
ground wvater,

Q. What do you mean speclial emphasis?

A, They didn't particularly pick out D-30
as an exposure point.,

0. Wwhat do you mean particularly pick out

D-307

27
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MR, TENENMRANM: I am acing to ;bject to the
question,

The witness has indicaced he would
have to look {t up., 1f you want to question
him cn this, it is your preroqative., Rut, I am
aolna to object te him not being able to look
at this detail,

rut, aqo ahead to the best of vour
knowledge, You can answer,

A, I don't know how I can make {t more
specific, They didn't select D-30 as an
exposure point, as a particular specific
pxposure point,

RY MR, FINCH:

Ne Your recollecélon would be refreshed
on this point {f I were to show you
Geosciences's draft on the one hand and the FRM

draft on the other?

“ A. Yes, $f I had time to read bhoth of

thenm,
Q. And if you had time to review them,
Do you know whether the Geosciences
first draft of the RI report is included in the

administrative record?
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A, Ng, it is-/not,

0, Po you know whather the WR"™ sgecond
draft of the RI report is included in the
administrative record?

A. Me, it is not,

0, Do you have copies of elither draf€e
vour possession?

A, Yes.

0. Okavy.

e would --

in

MR, TENENRAUM: You mean in hias possession

here today?

MR, PFINCH: No, I mean in vour possession

at your office,
A, Yes,

MR, FINCHR: Okay,

I would refer you, Mr, Tenenbaum, to

the specification of documents in both the

‘notice of deposition for Mr, Roice by name and

the notice of deposition to custodian of

records issued by Standard T on November 26,

1989,
I think that the description of

documents in those specifications is broad
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enough to comprehend these two dra%cs. which
the witness has testified are not part of the
administractive record and, thus, obviously
can't be a2ubject to the objections you have
16dqed thus far as to inquiry into that record.

T would ask that the witness lccate
these two drafts and brina them with him for
examination after we resume thia-deposltion
following a lunch break today.

MR, TEMENRBANM: Well, as you know, our
objections on the discovery on these record
issues are not limited to discovery intec the
compilation of the record, but they go as well
into discovery into record i{issues, as part of
the administrative record.

MR, FINCH: This isn't a record jissue.

MR, TEMENBAUM: As you know, I have
objected to your question., And to the extent
it does, I haven't necessarily aqreed with your
position that there is any relevant non-record
issue here that you are currently asking
questions about,

Aren't these documents that you

already have copies of from your contractor?

in
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1 MR, FINCH: T don't know whethér we have

2 copies of these documents readily available to
R us,.

4 In addttion, there is some pessibility
5 that the vergsiona {n *r, Noice's pessession

A cantain interlineatinng or notes or other stuff
7 tﬁac may bhe useful to axamine him on,

8 In any event, I will just refer to the
n discussion we had the last tine,.
19 If the government is willing to

11 stipulate that the impression of bad faith

12 formed hy Mr, Boice has absolutely nothing to
13 do with this laweuit and that will not become
14 _ an issue in this lawsuit for any purposes at
15 all, including penalties, includina issues

16 relating to the 106 order, including anything
17 | that falls within either the United States' or
18 the defendantg' burden of proof, then we may be
19 able to drop portions of this line ot

20 testimony.
21 But, if the government cannot so

22 stipulate, then it is an issue that is still

23 relevant to the case 6: will lead to relevant
24 evidence, I am entitled to examine the witness

31
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on i¢t,

He has indicated that there are areas
that he cannot recall, He has {indicated that
these documents, which are not part of the
administrative record, would refresh hie
recollection, And T think T am entitled to
examine him on it,

MR, TFMFNRANMM: Ag I have indicated lasat
time, of course, the defendants have not
provided us with an explanation of thetf
numerous defenses {n the case.

We can't possible make a determination
one way or the other on that at this time, And
we wish vou would provide ugs with an
explanation of your defenses,

The fact that T will not enter into a
stipulation doesn't mean that it is
automatically a relevant issue, necessarily, I
guess with the circumstances that surround
this.

If it will expedite matters, I will
during the lunch break, {f you want to give us
some extra time --

A. We can't get it over the lunch break,
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it i8 in 24-hour storagqge.
MR, TENFNRATM: The witness indicates 1t is
in 24-hour storage,
If we don't finish today, we will try
and bring it at a continunation,
MR, PFYNCH: All riaht, T doubt Y will
finish today,
WThat 7Y will‘do is T will just continue

my questiconina and then we will qo back over

‘this ground as appropriate, if we run into

areas that require the witness to refresh his
recollection with these two documents or with
other documents that may fit into *his ambit.

MR, TEMENRATIM: Tf T could ask, perhans you
check your client's reéords and your
contractor's records, it might be an
expeditious way. You may have a copy readily
available to you,

MR, FPINCH: I probably do, but I doubt that
it contains Mr, Boice's notes or other
materials,

MR, TENEMRANM: In the event that you had
any questions to ask other than any notes, you

could ask them, and then if it turned out there

33
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1 were no notes, we would be done,

2 A, T sent a copy that I wrote notes on of
3 all that to them, to the contractnr,

4 nyY MR, FINCIt:

5 N, You had sent a copy of the documents
f that vou wrote notes on to where, Mr. "oice?

7 A, To vour contractor,

q 0. To "RM?

a A, No, To fiecoaciences and to FRH¥,
10 Ne Let me ask you about that,
11 You testified last time that FPM took
12 over from Gecsciences about the time that the
13 second draft of the RI report was prepared; is
14 that riqht?
15 A, Well, you should know that. The
16 defendants should be more aware of when they
1?7 hired ®RM chan 1.

18 Q. I don't know whether that is true or
19 not., But, T am asking you whether that was

20 your testimony?

21 A, My testimony is that they tock over
22 the second draft of the remedial investigation
23 report.

24 N, And you made notes on that second
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draft; i{s that correct?

A, Yes,

N, And you sent the copy of the drafec

with your notes to whom?

A, FPp M,
0. And not to fgosclences?
A, I believe it was to FRM™ on it was the

second draft.

0, Pid you retain a covny of that draft

which contained your notes?

A, Yes,

n, So you wrote notes on the draft in

pencil] or peny is that right?
A, Yes,
draft after you wrote your notes on {t?

A. YQS.

0. And you made a xerox copy of that

Q. And you sent the oriqinal of the draft

with your notes to FRM?

A, Yes,

‘O, Did you do that before or after the

May 22, 1987 meeting was held, do you recall?

A, I don't remember,

Q. Was there a letter of transmittal that

35
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1 ‘was prepared with the annotated dtéft that vou
2 returned to FRM?

3 A. I don't remember.

4 n, Do you normally as nart of vyour

5 practice ags an RPM gend letters of tronsmittal
6 when vou send documents of that sort to outside
7 parties?

8 MR, TEMFENRAIHM: Objection.,

9 A, Yes,
10 nRY Mr, FINCH:
11 0. Ts there any reason you would not have
12 sent such a letter of transmittal in this casge?
13 A, Vaos,
14 | N, And what is that reascn?

15 A. T probably didn't have time to prepare
16 it,

17 0. WVhy would you probably not have had
18 time to prepare {t?

19 A, Recause I was busy,

20 Q. Do you recall when the draft was

21 returned or sent to FRM?

22 A, No.

23 Q. You don't recall whether it was before
24 or after the meeting?

3h
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] MR, TENFMNOAINIM; It hae been anéwered.

2 A, Mo,

3 ( RY MR, FINCH:

4 .0, How do vou Xnow vou were bhusy?

5 A, I was busy all the tirme durina that

6 period of time,

7 n, So as part of your busvness, vou

9 ceased sendina transmittal letters when you

9 sent documents out, 18 that tbe cage?
10 A, 1 wouldn't say I ceased, Sometimes I
11 did.
12 0, And this time you think vou didn't do
i3 it?
14 [ T don't think T sent a transmittal

15 letter.- I'm not sure,

16 Q. Do you recall whom at ERM vou sent the
17 draft to?
.18 8. It would have been to Roy Rall or

19 possibly Flsie Milleno, M-i-]l-l-e-n-o,

20 Q. Do you recall whether you had ever

21 -spoken to My, Ball or Ms, Milleno prior to

22 sending the draft back to one of them?

23 A. I don't remember,

24 0, Do you recall whether vyou had met
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efther Mr. Rall or Ms, "illeno at the time that

you sent the draft back to one of them?

A, I don't remember,
N, Nid you know who either of them were?
A, “hat do vou mean did T know who at

what time?
0, Cther than in connection with FRM, Aid
you have anv knowledqe of who thev were?
A. T still don't know,
0, All right, It is a vague question,
You also testified when we were last
together, Mr. Boice, that FERM's aqround water

modeling formed part of your impression of bad

taith,
Do you recall that?
A. Yes.
0. What gqround waéer modelina were vou

alluding to?

A, There was a qround water modeling
effort conducted by FRM,

N, Did this ground water modeling appear
in the second draft of the RI report?

A, I don't remember,

Q. Did it appear in a document prepared
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before the first or before the sec;nd draft of
the RI report?

A, o,

N, Ia it nossible that it apnreared in a
document that was preparted after the eccond
draft of the NI report?

A, It is possible or it miaht have been
part of the -~ the second draft PRI, I don't

remember,

0, You don't recall?
A, No,
n, “lould a review of the second draft of

the RI report refresh your recollection?

A, (NModding head,)

Na Pardon me?

A, Yes,

0. Why did the qround water modeling by
ERM play a role in your impression of their bad
faith?

A. Because they, again, didn't use
conservative assumptions or the type of
assumptions the Agency could approve of.

0. They didn't use conservative

assumptions, did you say that?

19
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A, If I remember riaht, that'g correct,

n, Or the type of assumntions of which
the Agencv could approvas?

A, Right,

N, Is that correct?
A, Yes,
N, What do you mean by conservative

assumptions?

A, “ell, ia risk assessment it would mean
erring on the side of caution for
protectiveness,

N. T am‘GOttY. T have trouble hearing

you.

Frring on the side of caution?

A, Frring on the side of protectiveness.
Q. what 18 protectiveness?
A, Protectivenesa of the human health,

the environment.

Q. How were FRM's ground water modeling
assunptions insufficiently conservative?

A, I don't remember,

0. Do you recall generally why vou think
they were iInsufficiently conservative?

A, No, I don't remember.

A0
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Q. So as you ait here now, y;u have no
reason, you have no way of knowing why vou just
testified that these assumptions wers nct
censervative enough?

MR, TEMEMRATN: HAcld it, VYithout reviewing
documents you mean?

MR, FIMCH: However qgeneral this witness'
recollection may be, T want to know what {t is
at this point,

MR, TENRNAAUM: Your question said as you
git here now, vou have no way of kncwing.

That didn't make clear whether you
were allowing him to consider reviewing
documents,

YR, PIMNCH: ILet me withdraw the question,

Q. As you sit here now, Mr, NRoice, you
have no way of recalling at all why you juert
testified tﬁat FRM's ground water modeling
aspumptions were insufficiently conservative?

MR, TENFNRAUM: Same objection.,

A, I think my whole festimony here is
based on my best recollection,

RY MR, FINCH:

0, All righe,

/
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A, I am testifying riqght now-as to what
my best recollection is,

0. What 18 your best recollection as to
why you just testified that FRM's cround water
model ing assumptions were insufficiently
conservative?

A, I already answered that question,

0. Ho, you didn't, Please answer the
question,

MR, TENFNNANM: You can answer it adgain,
subject to our objection.

A, Okav.,

Well, let's see, in the feasibility
study part where ﬂenséiences assumed that -- or
I should say FRM submitted a ground water model
to us that showed that tﬁe source was
discontinued, the ground water would clean up
i{tself through natural attenuation at about 50
meters,

BY MR, FINCH:

0. I am- having trouble hearing you, If
you céuld perhaps enunciate a little better I

would be able to understand what you are

saying,
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1 A. Okay.
2 ' In the feasibilitv study, FRN
3 submitted a around water model that showed that
4 if rthe cource of contamination was cut off art
5 Midero I and Midco 11, that ground water would
9 naturally attenuate to meet clean~-up action
.7 level® in about fifteen vears or ten years.
» 1 After “eston reviewed 1t'and correctad
9 their assumptions, it came out to over a
10 hundred years.
11 n, What sssumptions did '"eston correct?
12 A, I don't remember,
13 n, Do you know what type of 3ssu6ptions
14 they vere?
15 A, Yes. They had tc¢ do with natural
16 degradation in the aquifer, volacilization from
17 . the aquifer, and other assumptions,
1R Q. So if T understand you correctly, you
19 ' recall that FRM made some assumptions about the
20 natural degradation of the aquifer that were
21 insufficiently conservative and resulted in
22 incorrect conclusions about the need to
23 remediate ground waters is that correct?
24 A, That's correct.
43
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0, Is i1t your testimony that-these
ingsufficiently conservative assumptions were
made in bad fajth?

A, Nid I say that?

o, T am asking you,

A. I already said that their overall
parformance qgave me an impression of had faith,

G. Rut you are not testifying ¢hat the
assumptions made on ground water modeling
specifically were made in bad faith?

MR, +RNENBAUH: Asked and answered, Vaque
and ambiguous., You can try and answer if you
can,

A, T already answered that question,

nY MR, PINCH:

0. And did vou already answer it yes or
did you already answer it no?

MR, TENFRNBAUM: You are leaving out
possibilities that --

A, I think I answered it with an
explanation and it is in the record, the court
reporter's record.,

RY MR, FINCH:

0. Mr. Boice, it really would go a little
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bit more smoothly 1f yecu would not-asaume vour
counsel's role of objecting to my questions,
and if you would just znswer them, A"therwise,
T have gqot to keep asking them and we can't qet
off of this stuff and move on,

MR, TENFNRANMM: Wajit a sacond nhow, I den't
think that is fair,

T 'think a lot depends on how you word
the questions. If they present easy yes or no
answers, then it is easy to do so, If they are
ambiquous and can't present an easy yes Orf no
answer, then what choice does the witness have.

MR, FINCH: He can give me the bhest ansawver
he can,

MR, TFNFNRANM: HYe is trying to.

MR, FINCH: T don't think so.

MR, TENFENQANIM: Re is trying to.

If you really want to 2xpedite this,

I would suqgest that you word the questions 3o
that they do not have these 3subtleties and
ambiguities,

Rut, let's move on,

RY MR, FINCH:

n, You just testified, Mr, Noice, that

45
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the type of assumptions FRM made were not the

type of which PPA could approvey is that

correce?
A, That's correct,
De. How were how were they not the typa cf

which FRPA could approve?

A, T don't remember,

0, As vou sit here now, what is your bas%
recollection of why vou just testified -~

A, 1 already answered that questien,

N. I haven't finished asking it so how do
you know Qou already answered it?

HR. TENENBADM: What i{s the full cuestion?

nY MR, FINCH:

0. As you sit here now, what is your beuat
recollection of why vyou just testified that
these were not the type of assumptions of which
EPA could approve?

A, I fust answered that question,

Q. In connection with the conservatism of

the assumptions?

A, Yes, I Just answered that,
0. Okay.
A, T don't see why you are asking the

AG
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same question twica.

Q. Well, because you qgave two reasons,
Mr. Roice.

A, Sovan or eight attorneys, wasting

their time,

n, You qave me two reasons, Mr, Roice,
why FRM'a ground water modeling --

A, Two reasons that T can remember.

MR, TFENMRENRAUM: Maybe I can expedite
matters., Ve gave two reasons or two phrases
that maybe in his mind i{a the same teasoa. It
sounds like it might be, T don't know.

MR, FINCR: Then let's find that out.

MR, TRMENBAUM: That's the kind of problem
we are having, You are assuming things from
his answers which is not the way he may have
meant them,

MR, FINCH: I don't know how he meant them
until he can testify and tell me how he meant
then, |

MR, TENENBAUOM: You don't have to build in
assumptions in your question, but let's find
out,

MR, FINCH: All ricght, that's fair enough.
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0. So, is it your testimony Ehen, M.,
Boice, that the tvpe of assumptions, the
congservative assumptions thact FRM didn't make
in connectton with its ground wvater modeling
are the tvvoe of assumptions that FPA could
aprrove, they are the same thingy is that
riahe?

A, I don't understand your question,

MR, TFNEMRANM: He wants to know in your
previous answer, when you made reference to
conservative assumptions and references to
assumptions that the Agency could not approve,
whether you were referring to the same thina,
overlapping things, or two different things,

RY MR, FINCH: |

Qe Right.

A, I still don't understand the question,

MR, TENENRAUM: Were there two separate
reasons, were they overlapping reasons? Were
they the same reason, two ways of saying the
same thing?

A, I don't understand what vou are

getting to,
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BY MR, FINCT:

0. What type of assumption can FRPA
approve in around water modeling in =ites such
as the M{dco T and Midco TT sites?

e, TEMEMNRANM: Nbjection, calle for a
leqql conclusion,

A, “ell, FPA normally uses realistic
assumptions that are reasonable worst-case
scenario for risk assessments,

nyYy Mp, FINCR:

o, As opposed to an unreasonable
worst-case scenarjo?

A, Yes,

n, What is the different between a
reasonable worst-case scenario and an
unreasonable worst-case scenario?

A, That depends on the situation,

Q. And what was the difference in the
case of ERM's ground water modeling assumption?

A, I don't remember, other than what I
have already told vou,

n, Is there anvthing that would refresh
your recollection?

A, Yes,
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0, What would that he?

A, Reviewing the comments we had on the
reports,
0. These are the handwritten comments you

made on the second draft of the RI repert?

A, ¥o, These were comments from Roy W,
Yoston, "e sent it primarily to Roy Weston who
reviewed the ground water modelina.

MR, FINCH: Can we go off the record for
just a minute.

(Piscussion had off the record.,)

n, All right,

Mr, RBoice, 18 it your testimony that
the only specific performance item, to use vyour
phrase from last time, that formed the basis of
vour impression of FRM's bad faith were the
elimination of Geosciences' data, chanqges in
risk assessment assumptions, and ground water
modeling?

A, Thoee are three major ones,

But, as I said before, it is based on
thelir overall performance of everything they

have submitted, Their memos, thelir letters.

That is just what I can think of right now.
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0. Can vou think of any specific minor
aspects of "RM's performance that contributed
to your impression of its bad faith?

A, NO,

C. Is {¢t becausé you don't know or you
don't recall?

A, T don't know, I have to check the

documants,

n, You don't know whethar you don't know,
or vou don't recall whether you don't know, or
you don't recall whether you don't racally
which is 1t?

A, Would you repeat the question?

MR, TENFNRANM: T suggest yvou withdraw that
Auecstion., Rephrase it,

A, Please,

BY MR, FINCH:

Q. Did anything FRM proposed with respect
to 804l solidification play a role in vour
impression of ite bad faith?

A, Whose bad faith?

0. Your impression of FRM'g bad faith,

A, I never said T had an impression of

FRM'a bad faith,
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1 Q. Your impression of bad falth on the

2 part of the defendant group as a whole,

3 A, As of what point? )
A N, Ao of any point,

5 A, I quess I would have to say ves.

6 0. Pid FrRM's position or proposals on a

7 dischdrqge point play a role in your impression
8 of bad fFaith on the part of the defendant qroup
9 as 3 whole?

10 A. You mean including negotiations?
11 0. At any point.
12 MR, TENREMRAMM: Tt is a little bit unclear
13 whether you are focusing on just FR!" or FERM

14 and/or the defendants,
15 MR, FINCH: Well, I am focusing on conduct
16 or performance by FRM and the role that it

17 played in Mr, Roice's {impression of bad faith
18 among the defendant qroup as a8 whole,
19 A, I would have to say ves,

20 Q. Go back to solidification,

21 How did FRM's proposals or position on
22 soil solidification play a role {n vour

23 impression of bad faith among the defendant

24 qroup as a whole?
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A, Okavy,

Well, first of all, Names & ™Moore, 1
presume they were going through FRM, when T
called them about the process, they sugqgested
that solidification would treat everything
1including volatile organic compounds,

“Yhen T checked with my research
necple, with the office of research and
development with EPA, they indicated that {n
aeneral they don't think organic compounds are
treated by solidification and specifically for
volatile organics, that they were primarily
driven off during the process,

In addition, the fact that throughout
the feasibility etudy.-RIPs -- well, throughout
the feasibility study, FRM seemed to promote
the effectiveness of solidification.

But, then during the public comment
period and during negotiationsa, they araued
against the effectivenaess of solidification.
Now they supported arquments by the defendants
that solidification would not be effective,

Q. I want to understand your answer,

FPA research people did not agree with
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1 the notion that solidification would treat

2 everything includina volatile organic

3 compounds?

4 A, That {5 true,

5 0, Okavy, i

§ So, it is your understandinc that

7 NPames & Yoore suaqqested that sclidification

a would actually treat volatile organic

9 compounds?
10 A, That's correct,
11 0, 7hat do you mean by treat?

12 A, Ry treatment, it indicates that it

13 would actually tie {t up in the matrix of the
14 solidified matertial.
15 And then if you ran a test before and
16 ~ after, that it would -- {t wouldn't come out
17 afterwards, even though {t would come out

1R beforae.

19 Q. When you sBay tie up in the matrix of
20 the solidified material, do you mean to sBay

21 that the composition of the V0OC'a would in any
22 sense be altered by solidification? |
23 A, That is what it suggests, yes. That
24 the actual chemical make-up of the molecules
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1 would be altered or incorporated sbmehcw into
2 the crystal strucéure of the rolidified
3 material.
A Ne So that I mean is it either/or or is
5 it the same thing?
R Ts it your recollection that Dames &
7 Moore caaid that the VOC's would be chenically
8 altered by solidification or that the WVN(C's
9 | would be immobilized by the sonlidification?
10 A, Well, since they indicated it would be
11 treated, that they had suggested that it would
12 be efithsr/or.
" 113 n, So, from your understanding,
14 immobilizaxcion of VOC's by solidification is a
15 form of treatment, even {f there is no chemical
16 alteration of the VOC's by the process?
17 MR, TFENENRAUM: Object, on the same grounds
1R as earlier,
19 A, I think I indicated before that theore
20 would be some type of chemical interaction, Tt
21 |- couldn't Just enclose it into the solidified
22 matrix,
22 , RY MR, FINCH:
24 0. Is it your understanding as you sit
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here today that so01l solidtficafloﬁ would {n
fact involve this sort of interaction?

MR, TENFNNANM: Same nhjection,

A. ""hat interaction?

RY MR, FINCTN:

0. A chemical interaction abeve and
beyond immobilization of the VOC's,

Mp, TEMENNANM: Same objection.

A, I don't know what you mcan by
inmobilization.

nY MR, FINMCH:

n, Let me withdraw that,

Is it your understanding that Dames &
Mocore sugqgested that VNC's would in fact be
chemically altered by soil solidification?

MR, TRNENBRAUM: Asked and answered. Vague.

A, I don't understand your question.

BY MR, FINCH:

Q. That there would be a change i{n the
molecular structure of the VOC's as a result of
solidification,

A, We didn't qo into these speciflcs..
They just indicated it would be treated.

0. When you use the word treatment as
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part of your responsibilities as a; RPM, do vou
mean chemical alteration or do you mean
something else?

MR, TENFENRAUM: Object to the form.

A, In the solidification processes
generally the Aaency i8 presently using befcecre
and after tést using the toxicity
oharacéetistics leaching procedures.

If that shows substantial reduction
afterwards compared to before the
solidification, then it is considered to have
treated the material in general.

0. So under your understanding of the
Agency's use of the term treatment, {f there is
a gsignificant reduction in the leachability of
VvOC's through soil solidification, that is
treatment, even if the molecular structure of
those VOC's remains unchanged by soil
solidificationy is that right?

A, Not for VOC's, no,

VOC's are primarily -~ the TCLP test
ve think and the solidification process drives
the VOC's off into the air. And, therefore, it

doesn't treat then,
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Fven though in the case ok vnC's vou
do a TCLP hefore and after, and yvyou have a
reduction, it is because the YNC's would
laroely have been driven off into the air.

0, Do you recall what, if anything, Dames
& Moore sugaested about the effect cf soil
solidification on metals?

A, They fndicated it would -- they
ind{cated it would basically treat everything.

0. Row?

Pid they indicate how it would treat
metals, do you recall?

A, No, there was no specifics,

n, And what did EPA'a research people
conclude as to Danes &.Moore's suaggestion on
the effect of soil solidification at Midco T
and Midco 11I?

A, The research people didn't
specifically review Dames & Moore's report,

Q. Did they play any role at all in
providing information on soil solidification to
you for Mideco I and Midco I1?

A, Yes, I called them and talked to them

about {¢t,
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0. And what did they tell you?

A. T rhink I already told vou what they
told me, That volatile organice, in qeneral,
solidification, they don't feecl that
solidification is treatment for orgqanic
compounda, And for volatile organics, volatile
organics are largely driven off into the air
during the processa,

N, Mfd they zay what solidification is
treatment for?

MR, TENENRAUM: Objection,

A, o, T didn't specifically discuss
that with them, But, maybe I asked them about
a few things, but I'm not sure,

ny MR, FINCH:

Q. Do you recall when you had this
communication with your research people?

A, It was during these -- during the
feasibility study.

Q. Was it after FRM submitted the second
draft of the RI report?

A, Yes,

o, And if I understand your testimony,

vou recall that ERM changed its position on
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soil solidification?
Ao Ye_ao

0. And how did they change their

o'

posjtion?

A, well, before ~- during the feasibility
study, I presume, they were overall, the whotlz
study, I presume they were supportina. They
never said anything against the effectiveness
of solidification,

Afterwards they -- in their comments
submitted during the public comment period,
they argqued that solidification would not be, T
think it was, they said it was not cost
effective, compared to a Eap.

0O, Did they say that solidification was
not an effective remedy for s8cil treatment?

MR, TENENBAUM: Same continuing objection,

A, I would have to read this document and

see exactly what they said,

BY MR, FINCRH:
Q. So as you sit here today, you don't
recall whether ERM had any objections to soil

solidification as an effective remedy for soil

treatment or for soil?
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A, I wouldn't say that, Sinée they
argued that it wouldn't be effective compared,
cost-eftective compared to a cap.

0, I am not talking about how cost
effective it was. T am talking about =~=-

A, That would suggest that it wouldn't be
very effective.

9, "ow would it suggest it wouldn't be

very effective?

MR, TEMNENBANM: I think maybe there 1s‘some
confusion, You want him to take cost
considerations out entirely?

MR, FINCH: WNo,

T want to know whether this witness in
his own mind treats the effectiveness of the
remedy as something different than the cost
effectiveness of the remedy, Why don't we
start with that.

MR, TENENBAUM: "ell, I don't know that you
are entitled to ask that, That seems to bhe
going to remedy issues rather than =--

MR, FINMCH: No, it may have some relevance
on remedy issues. Rut, as we discusgsed last

time, Alan, I am not asking him about it in
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that connection,

MR, TEMNRNRAOM: I don't 3ee the connection
to the line of bad faith nuestionina.

MR, FINCH: T think the aquestion is vretty
aobvious,

MR, TEMFMRAUM: What is the connection?

¥R, PINCY: The connection is that T want
to know if this witness in forming his
impression of bad faith, based on things ERM
dtd or didn't do, understood what FRM did or
didn't do,

MR, TENENMARAUM: You want him -- you are
making him doc this all without lookinag at the
documents?

MR, PIMCR: Well, we will qet to that,

MR, KEATING: The basic difference in
semantics, when you say it is not cost
effective, it doesn't necessarily mean it is8
not effective. They are two different
meanings,

MR, TENENRAUM: That is what T was trying
to get clarified.'

MR, FINCH: That's what I want to clarify,

What this witness' understanding of these terms
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is or was st the time, 80 that we éan
understand why he formed the conclusions he did
about EBRM'as performance,

¥R, TEMENRANM: @hy wouldn't the
appropnriate question he ag to the witness'
understanding of FRM'g comments relating to
cost vffcctiveness and effectiveness,

ﬁouldn‘t that he the right question,
rather than the way you phrased it, tying {t
into the rémedy?

MR, FINCH: Right, I am rot trying to tie
it into the remedy, I am just trying to phrase
these questions the best we can as we gqo along
and I will keep tryina.

MR, TENMENBAUM: Okay.

A, So what {8 the question now?

BY MR, FINCH:

Q. Let me sort of pickup from herec.

Mr., Boice, is it your understanding as
you sit here now that ERM™ ever objected to soil
solidification on grounds that it was not or is
not an effective remedy for treating the soil?

A, 1 think they indicated that in their

comments, but I would have to lcok at them to
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make sure.

1 know the defendantes made that point,
But, I'm not sure ahout whether FRM
specifically stated that or not.

0, You know that the defendants made the
point that soil solidification is not an
effective remedy for treating the soil?

A, They argued that., Yes.,

0, As you sit here now, what do you
understand defendants' arquments on this point
to have been?

MR, TENFENBAUM: Yell --

MR, FINCH: Are you objecting, Alan?

I am entitled to know the witness'
understanding, |

MR, TENEMRAOM: T thought we were focusing
on PRM, You want to now broaden than to the
defendants, Okay.

MR, FINCR: T am trying, I will get back to
BRM, But, T am trying to get there based on
what this witness recalls or doesn't recall,
That's all 1T can do.

A, The defendants arqued that {t

basically wouldn't be any more effective than a
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1 cap.
2 0. The defendants didn't arque that it
3 wouldn't be effectlive, did they?
4 A, No, Thev argued it wouldn't be
5 effective,
6 n, Thevy argued {t wculdn't be effective?
7 A, Right.
3 n, What do you recall as you 3it here now
b of the nature of defendants' arqument that soil
10 solidification would not be effective?
11 MR, TEMENRAUM: Same continuing objection.
12 A, T weuld have to look at the documents,
13 nY MR, FINCH:
14 o, Does that mean you don't recall
15 anything at all about the nature of defendants'
16 arqument on this point?
17 A, I already indicated that T did., They
18 indicated it wasn't as effective as a cap.
19 Q. Okavy.
20 So, it 18 your recollection that
21 defendants arqued that a cap is a better remedy
22 than s0il solidification or a more effective
23 remedy than soil solidification?
24 A, They used the word cost effective,
£5
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0. They used the word cost effective. T
am not asking you about cost effectiveness, I
am asking yvou about effectiveness,

¥P, TEMPNRAUM: Well, you can ask it thar
way, but cost effective has the word effective
in it., S0 you are trying to splice {t pretty
finely.

T will object as vague and ambiquous.
You can answer if you understand {t,

MR, FINCHM: It doesn't strike me as a real
fine distinction,

A, will you repeat the question,.

0. Wwhat do you recall of defendants'
arqument or supposed argument that solil
solidification i3 not an effective soil remedy?

A, ! already answered that,

0, Okay.

T am not asking you about cost
effectiveness, I am asking yvou about
effeativeness,

A, That's the same question you asked
about four questions ago or something like
that,

Q. Your answer is the same?
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1 A, Yas,.

P Q. Do you have in your mind as you sit

3 here today a distinction between cost

4 effectiveness and effectiveness in this

5 context?

5 A, Yes,

7 0. And what is that distinction?

8 A, Fffectiveness means how well it works
9 basically not considéring costs, In other
10 words, it would be very effective to go out and
11 ; incinerate the whole soil on the site., That
12 would be a very effective treatment of the

13 organic compounds in the soils,
14 Cost effectiveness you take the cost
15 .of that compared to effectiveness of that

16 remedy,

17 | 0. Do you understand that the defendants
18 have ever argued that socil solidification

19 without regard to costs one way or the other is
20 an ineffective so0il remedy for Midco I or Midco
21 1I?

22 A, I am pretty sure they made that

23 arqument,

24 0. You are pretty sure?
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A, Yes,

Q. But you don't know?

A, I would have to check the documents to
make sure, ves.

0. Why are you pretty sure?

A, Recause ! read the dccuments {n the
past. They are very lengthy documents,

n, And you were left with an impression
that the defendants made an araument that soil
solidification is, without regard to costs one
way or the other, an ineffective remedy for
soil?

A. I think that was their arqument, Yes.
At least there were some arquments to that
effect in there.

MR, TFMENBAUM: T do obiect to this line of
questioning, You have asked him the same
question five times. And the witness.lndicated
he needs to see the document.

You haven't let him see the document.

BY MR, FINCH: )

Q, All right,

What document would refresh vour

recollection?
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A, The documents submitted by the

defendants during the neqotiations and also

-folldwing. their comments on the unilateral

administrative order,

0. What documents submitted during
neqotiations are vou alluding to?

A, The documents they submitted during
Necember, their comments on the unilateral
administrative corder.

N, All right,

| I would ask the rerorter to mark as
the next Noice deposition exhibit, whatever
that might be, for 1dent1f1catipn -- No, 50, 1
take it, a document of a number of unnumbered
paqes, whlch purports to be responses of the US
Fnvironmental Protection Agency to comments
from—tespondents on the Midco I and Midco II
unilateral administrative orders issued
November 15, 1989,

(The document above~referred to
was marked Boice Daposition
Exhibit Ne. 50 for ldqntification.i

MR, TENENBAUM: I think the witness {s

referring to a document that FRPA received,
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A, Right, That's not the documen” we
received.,

MR, FINCH: I understand, nRut, this
dccument contains both the comments and the
responses,

A, It containa a summary of the coemmentas,
ves.

Q. Okay.

So 1 think it may help refresh the
witness' recollection, If he testifies it
doesn't, then we will --

MR, TENENRANM: Well, if that ir what you
want to do, fine. I would still say the
documant to show him is the comments
themselves,

MR, FINCH: All righe,

Go off the record for a moment,

(Whereupon a recess was
taken until 1:30 o'cloeck

p.m, of the same day.
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)
va, YCivil Action
YMa, N-=-7N-554
MIDUIPRGT CAVENT DRACNAVYERY IMC, 3 Y Third-Partv
MIDWEST IHNDISTRIAL WASTE DISPOASAL ) Complaint
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AMERICAN CAN COMPANY, INC,,
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MATORONLA, INC., PRF FIMISH METALS,
INC., PREMIRR CNATINRS, INC,,
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CHENMICAL COMPANY, INC,,
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COMPAMY, CHULLITAN WATFR CON- )

16 DITIONING, IWC,, FRANR J, CURRANM, )
CNSTOM MRTALS DPRNCESSING, )

17 DAP, INC, OF BFEFCHAM COSMRTICS, )
DAURERT CHFMICAL COMPANY, )

117 DEUBLIN COMPANY, DNORSON CONSTRUCTION )
INC,., DUO PAST CORPORATION, DI-TONE )

1 CORP.,, HAROLD FGAN, RRCN HOUSPWARE )
CO0., EL-PAC, INC,, EMRNSONHRRAPH DIS- )

20 PLAY MPG, CO,, FSS RAY FEMAMRLING, INC.,)
ETHICON, INC,, FPRLT PRODNCTS MFG, CO,, )

21 FLINT INK CORP,, FIRNAS FLECTRIC )
CO., CRARMARTER DIVISION, FMRPSON )

22 FLRCTRIC, THE AILRFRT §&§ RENMNRTT )
MPG, CN,, GLD LIOUIND DISPOSAL, )

23 HEMRY PRATT COMPANY, J, M, HUBFER )
CORPORATINN, PYDRITR CHEMICAL CO,, )

24 INTAGL IO CYLINDER SRRVICE, INC,, )
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1 JOHNSON & JOANSON, J & 8§ TIW MTLL )

PRODUCTS, EMAACK MPR, CO,, LAMSINA )

2 SPRVICFE CORPNANATION, LANTTR® )

CHEMICAL, LINNID NYMAMICSH, )

3 LINDID WASTRE, TINCNRPARATED, )

STEYR NMARTFL, MASONITR CORDPO- )

A RATINY, MCWHARTRER CHFMTICAL €n,, )

ERTAL RECLATIMINA CORPORATINN, )

5 MRTROPHL ITAN CIRCUTTS, )

MIDMRAET RFCYCLTWNG COMPANY, MONTANMERDY )

[ TANE LTMRE, MARTAN THINKNL TNC,., )

¥nr, PFRAMX, INC,, NAMSCOH, INC,, )

7 MATIONAL CAM CORPORATION, MAZ-NAD N, )

MICLFAP DATA, IWC,, PPA INDUSTRTING, )

Q I8C., PASLODE COMPAMY, PIFRCR £ STRUVERNMQ)

CHEMTCAL CORD,, PTNAMERR PAINT PRODNCTS,)

9 PREMIFR DPATNT CN,, PYLE=WATIONAL Ch,, )

R-LITF, ROFLFCTOR TARDWARFE CORP,, )

10 REGAY, TNOE, [FLIANCE UNIVERSAL, INC,, )
RICHARNDSNAN GRAPITICS, JNAN RNSCOH, )

11 RNZEMA INDISTRIAL WASTR, ST, CPARLFES )
MANNFACTI'RING, SCROLLE CORPORATION, )

12 SCRAP HAANLEPS, SHFRWIN WILLIAMS )
COMPANY, SHPLD COATIMAS, INC., )

13 5I72FR CONTROL COMPAMY, SRII, CORDPONA- )
TION, SPRECIAI, COHATINGS CNH,, )

14 SOUTHERY CATIFIRNTIA CHEMICATL, )
SPECIALTY CNATINGS, INC,, )

156 SPNTNATILS, TMC,, STAR TRUCRINA, STERYN )
TLEC™RONICS, IMC,, JOR STRAUSMICK, )

16 STHART CHAFMICAL & PLAINT, INC,, )
SMMMFR & MACFE, SUNM CHPMICAL, )

17 SYMTRCH WASTE TRFATMENT CVMTER, )
TR.Ce, TERPACK, INC,, ALFRRED TERHNMY, )

18 THIBLE-ENGDARL, INC,, THOMPSON )
CHENMICALS, TIPFT CRFEMICALS, )

19 TOUNEY DISPOSAL, TRIPLE S, FRTCUANTS, )
UNRIROYAL, INC,, UNITRD RFSIN AD- )

20 HEg1VES, INC,, U.S, FNVFLOPE, U,S, )
SCRAP AND DRUM, U,S, STFRERL CORP,, NNTI=- )

21 VERSAL RFESPARCH LARORATNHRIFES, INC,, )
NN IYFRRSAL TOOL & STAMPINA CNMPANY, )

22 VANDFR MANLEN DISPNSAL, VRLSICNY, )
CHEMICAL CORDP,, VICTOR GASKFT )

23 NIVISINN OF DANA CORPORATINN, )
MARNFR FRLECTRIC RRARE & CLucm CO,., )

24 WARWICR CHEMICAL, WASTF RFSEARCH & )
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1 RECYCL INR, XFrRNYX CORPORATINM, and
other unidentified peorsons,

- il NP

Third-"artv Nefendants,

o DREPASITION OF

10 RYICHARD F, ROICFE

11
July 11, 1990
12
13
14
15
16
17
18
19
20
21
22

23

24
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12

13

14

15

16

17

18

19

The continued deposition of RICHRARD EDWIN

ROTICF, called for examination by the Nefendants,

pursuant to notice and pursuant to the provisions

of the FPederal Rules of Civil Procedure of the
United States District Courts, pertaining to the
taking of depositions for the purpose of
discovery, taken before Arnold Y. %oldstine, a
Motary Public and Certified Shorthand Reporter
within and for the County of Cook and State of
Illinois, at 227 West Monroe Street, on July 11,

1990, commencing at the hour of 1:45 o'cloack p.m,
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18

19
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APPEARAVCES :

Mr., Alan S. Tenenbaum and

Mr, Lenoard M, Gelman

Trial Attorney

ravironmental Enforcement Section
Land & NMatural Resources PDivizion
n,e, DPepartment of Justice

P, N, Nox 7611

Ren Frankli{n Station

“agshington, N, €, 20044

-and-

Mr, Michael R, Rerman

Asaistant Reqional Counsel

So0lid Wwaste & Fmerqency Response Branch
n,S, *nvironmental Protection Aaency
Reagion V

2310 South PRearborn Street

Chicaan, Tllinois 60604

-and-

Peter W, Moore’

Agssistant Reqional Counsgel

U.S. Fnvironmental Protection Agency
Region V

Nffice of Reqgional Counsel

230 South Dearborn Street

Chicago, Illinois 60604

appeared on behalf of Plainti€f,
Ini ted States of Americay

Ms, Anne M., Reckert

Rogs & Hardlies

150 North Michigan Avenue
Chicago, Illinois 60601-7567

appeared on behalf of Ashland
Chemical Companys;
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15

16

17

18

19

20
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APPRARANCTS (CNMNTIXRUFD) @

Mr. Christopher A, Zesle
v1{]«dman, Yarrold, Allen & 7Tizxcen
22% Wegt "Tacker Drive

Chircaco, Tllinois ANAN&=-1220

appeared on behalf of
Penn Central Corproration;

Mr, Robert M, 0Olian
Si{dley & Austin

One First Naitonal Plaza
Chicago, Illinois 50603

appearpsd on behalf of
Pre Pinish Metals, Inc.:}

Ms, Lisa Anderson

Gardner, Carton & Doucglas
Nuaker Tower

321 Yorth Clark Street
Chicago, Illinois 60A1N=4795

appeared on behalf of
Desoto, Inc.?

Mr., Joseph V. KRaraqanis,
Mg. Fllen Lois 2iso00k
Raragania & “hite, Ltd,
414 nNorth Nrleans Streec
Chicago, Illinois 6NA10

appearad on behalf of
American Can Company, Tnc,.;
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APPRARANCRS (CONTINURD):

r, Jamps T, J. Featina

Law Offices of James T, T, Reating, P.C.
Printers Row

543 South Dearbhorn Street

Chicaao, Tl1linois 60605

appeared on behalf of
Premier Coatiqqs, Tne,.

Mr, Fdward 7. Leahy

Leahy, Fisenberg & Fraenkel, Ltd,
309 West Washington Street
Chicaqo, Illinois 60606

appeared on behalf of
Scholle Corp.:

Me, MNavid 8, Finch and

Mr. Harvey M, Sheldon
McDernott, "il11 & Fmery

227 Wesgt Monroe Street
Chicaqo, Tllinois 60A06§-5096

Mr., Richard S. VanRheenen

Cromer, Faglesfield & Maher, P.A,
Station Place

200 South Meridian Street
Tndiananolis, Indiana 46225

appeared on behalf of
J & S Tin Mill Products Companv,
Inc., et al.y
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APPEARAMCRS (CNNTIMIIRD) :

Mg, Bradley I, "Tilliama
Tce, “Yiller, Dornadiao & Pyan
One American Square

Rox 22071

Tandianapolis, Indjana 452R%2

arneared on behalf of
Indiana Department of Righways.
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MR, FINCH: Back on the record, please,

0. Refore we went on our lunch break, I
believe the United States volunteered to bring
over the administrative record or portions of
it.

There are documents that may be
contained within the record that were
identified by Mr., Roice a8 likely to refresh
his recollection on a number of points where he
sald his recollection needs to be refreshed
before he can testify further.

What I would like to do now is see {f
we can marshal together those documents, at
least one document that may or may not be
within the boxes containing the record that was
identified by Mr., Boice as in my possession
now, 80 we can just use ny copy {f you want,
And it may be useful after we get those
documents together to resume questioning with
them being available for Mr, BRoice’'s review.

Pirst of all, I believe Mr, Bolce
testified that copies of the commenta made by
the defendants to the administrative order

would help refresh his recollection as to

RO
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positions taken by the defendants on the
effectiveness of so0il solidification.

T would ask that the documents that
Mr. Roice was alluding to be pulled from the
record, 80 that we can make copies of then
under government supervision so that Mr, %Roice
will have them available.

A, T think those are very voluminous
documents., It would take me hours to qo
through them,

As far as coﬁvlng. these are documents
you sent to us or the defendants sent to us,
So they are avajilable to the defendants,

MR, TENENBAOM: Are you just talkiﬂg about
the ERM comment or are.you talking about
something elsae?

MR, FINCH: We asked Mr. Boice some
questions about his understanding of the
defendant's position on the effectivenese of
soil solidification.

Mr. Roice said that he remembers
certain things, My understanding from hie
testimony was that he doesn't remember much,

but that his recollection of his understanding
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of defendants' position on this issue would be
refreshed by reviewing comments that were
submitted by defendants,

T don't know specifically what
comments will refresh his recollection,
Perhaps Mr, Boice knows that,

MR, TENENBAOUM: T don't think that -~ I
don't think -~

I would suggest that we allow the
witnass to see If his recollection is refreshed
by the responses to the comments that you
marked as an exhibit before during the
deposition, and by the witnesses looking at
PRM'a comment,

There are just too many documents to
him to have him review the documents. If you
want him to review Standard T's comment, maybe
that will do it.

MR, PINCH: That is fair.

Why don't we start with Exhibit 50, 1
believe it is, then we can go into ERM's
comments if he needs to, If that doesn't vork,

we will just see where we are at,
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RICAARD BOICF,
having been previocusly duly sworn,
was examined and testified further as follows:
DTIRECT EXAMINATINN
(CONTINURD)
BY MR, FINCH:

Q. Before the lunch break, Mr, Roice, I
handed you what has been marked for
identification as Roice Deposition Fxhibit 50,
and I will ask you if you recognize the
document?

A, Yes,

Q. “What is it?

A, It i3 a responses of the 1S
Fnvironmental Protection Agency to conments
from respondents on Midco I and IT unilateral
orders issued on November 15, 1989,

Q. All right.

Is that a document that you ever saw
before today?

A, Yes,

4 J8 In what connection did you see it?

MR, TENFNBAUM: Can vwe do this in a wvay --

I don't want any probing of the creation of the

B3
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decisional document.

MR, FINCH: I am not asking for it, I just
want to lay a foundation so that the document
can properly be used, I want to lay a
foundation so the docﬁment can be properly used
as a refreshment document,

And it can't refresh his recollection
it he never nsaw it before, or if he didn't pee
it in a context connected with an original
sending,

If you are willing to waive all of
that foundation, I won't ask the questions.

MR, TENENRAUM: What specifically do you
want me to waive, that he is familiar with it?

MR, PINCH: I want to know {f the witness
ie familiar with the document, that it was a
document that he was familiar with at the time
that {t was prepared or at some subsequent
point that he can testify to, so that it does
in fact reflect the understanding he had at the
time about the issues stated therein,

'If vyou will stipulate to that, I won't
ask any foundation questions,

MR, TENENRAUM: Would it be sufficient to
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say that he is familiar with parts of it. 1Is
there any particular part? He may not be
familiar with the whole thing, 1Is there any
particular part you want him to look at?

MR, FINCPF: I don't know to what extent
this document will refresh his recollection, so
T don't know wﬁat part he needs to be familiar
wvith in order for the foundation to be 1laid,

MR, TENENRANM: Can we ask him what part
vould? Then you can lay the foundation fer
that ﬁart.'

MR, FINCH: Sure.

Q. Is there any portion of this document,
Mr, Boice, that you are familiar with?

MR, THNRNBAUQ: Y thought that would
refresh his recollection,

MR, PINCH: We will get there. I am trying
to do this piece by plece,

MR, TENENBAUM: Yes., But, I have to
protect the decisional process here. 1 am not
going to allow =--

MR, FINCH: T am not going to ask Mr, Boice
what role, {f any, the document played in the

decisional process, I am not going to ask him

BS
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{f he ever relied on it in connection with
their decisional process.

I am not going to ask him if the
document was used in the deciesional process by
other persons,

All I want to do is lay a foundation
as to the connection between this witness and
this document, so that this document can be
used as a refreshment document within the
rules,

MR, TENFNBAOM: Wouldn't the efficient way
to do that be for you to ask the witness if any
portion of this document would refresh hisa
tecollection with respect to your earlier
question?

MR, FINCH: That sort of leap frogs a
little. |

MR, TENENRAUM: Once we have that, we can
ask {f he is familiar with them, and vhether he
vas familiar with them at the time the document
was issued,

MR, PINCH: Ve can do it that way if you
wante.

Q. Mr. Boice, does any portion of this
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document refresh your recollectton-as to the
poejition the defendants took on the

ef fectiveness of soil solidification as a soil

remedy?
A, Yes.
0. OkaYo

What portions of the document refresh
vyour recollection in that connection?

A, In part.3, the first page. USFPA {s
responding to an issue brought up by the
defendants, including a memo from FRHM,
regarding the selection of solidification
stabilization as part of the =-- or indicating
that the selection of solidification
stabilizacion as part of the remedial action at
the site {8 inappropriate and‘deep-well
injection is not necessary.

Q. All right.

A, This document ieé in the administrative
record for the unilateral administrative order.

Q. Okay.

Before we go further, I just want to
ask you a couple questions about this document,

and I won't go any further than that.
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Fxhibit No, 50, was this a document

that was in whole or in part prepared by you?
MR, TENRNBAUM: YWailce,

Can we avolid this by just stipulating
that he is familiar with the document when {t
was {ssued?

MR, PFINCH: We can go off the record for
second,

(Digscussion had off the record,)

Rack on record,

As to Exhibit 50, I'm not going to ask
further foundational questions, I understand
from Mr, Tenenbaum that he will not contest the
use of this exhibit as a refreshment document
to the extent that it does, in fact, refresh
the witness' recollection,

And I am not taking the position that

in 20 doing the government {8 waiving any of

- the objections or privileges it has asserted in

connection with this document or otherwige.
| MR, TENENWADM: Or other objections,
MR, PINCH: Other objections in this case,
is that okay?

MR, TENENBAOM: 1Including the objections to
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this 1ine of gquestioning?

MR,
MR,

MR,

PINCH: fThat's riaht,
TENFNRAITM: Correct,
FINCHl: All right, Off the record.

(Discussion had off the record,)

Rack on the record, please,

Mg, Roice, you just pointed to

something in Fxhibit 50 that refreshed your

recollection,

exhibit are not numbered,

locate where you are.

A,
0.
A,

D

correct?
A,

Q.

On Part III,

All right,

Because the paqges of this

if you could help me

Issue 1, response 1,

All right.

Part III, issue 1, response 1; is that

That's correct,

All right,

You are saying that the statement of

i{ssue 1 near the top of the first page of Part

ITIT refreshens your recollection or is it

something elase on that page that refreshes your

rtecollection?
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A.

0.

A,

Primarily the response,
ORHYQ
How does {t refresh your recollection?

HWell, in the second two paraqraphs it

states as follows:

"Apparently, FRM's
asgsessment of the
effectivenesas of the
solidification/stabilization
has varied, In a meeting on
the feasibility study on
January 15, 1988, Dr. Roy
Rall of FRM advocated the
effectiveness of that
solidification/stabilization
and he continued to advocate
the effectiveness of
solidification/stabilization
during the feasibility study
when RPA was also evaluating
the use of incineration or
in-situ vitrification for the
soil treatment option,

However, in the May 19, 1989
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public comment document [or
the Midco Steering Committee,
FRM argued against
solidification/stabilization,
that
solidification/stabilization
is not cost effective and
expresased concern that
solidification/stabilization
may not immobilize all
hazardous constituents.

ERM has also been
inconsistent about the
potential acceptability to
IDEM and RPA of the discharge

to the Grand Calumet River or

'"to a POTW, In a meeting

dated January 15, 1988, ERM
indicated that they would
look further finto the
potential for a POTW
discharge. Later in a letter
from ERM dated Pebruary 12,

1988, PRM concluded that
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quote, ‘'the only available
discharge point for
significant quantities of
saline ground water at both
sites is a deep well,'"

Ne 1Is it your recollection now having
reviewad these two pavragraphs that the
recitation of FRM's position in those
paragraphs 18 correct?

MR, TENENBAUM: T am sorry, What was the
gquestion? Can you read that back?

MR, FINCH: Let me break that up and
withdraw it.

0, Before you read those two paragraphs,
vour recollection of the position of defendants
on the effectiveneas of soil golidification
needed to be refreshed; i{s that correct?

A, Well, I told you a number of things
about it. And you wanted to know more detail.
80, yes, 1 am refreshing my memory, if you want
more details on the -- on that, what FRM's
positions vere and what the defendants'
positions were at that time.

0. And the materials that you just quoted
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on the record refreshed your recollection as to
that?

A, Yes. Although it seems to state about
the same thing Y had previously stated
regarding ERM,

Q. Well, maybe ft did and maybe it
didn't,

T am just asking whether it refreshed
your recollection on points that needed
rafreshing that you couldn't remember?

A, Well, I don't say it helps me remember

everything, It i8 some additional information,

0. But {t helps you remember some thinga?.

A, Yeas,

Ce Is there any aspect of FRM's position
on the effectiveness of soil solidification or
the position of the defendant group as a whole
about which you are still uncertain even though
you have read these two paragraphs?

A, Thetre i8 always more you can learn {f
you read the documents again, My memory isn't
perfect,

" 0. Okay.

Now, you just quoted two paragraphe
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verbatim on the record. 1Is it your
recollection now that the statements in those
two paragraphs are correct?
A, Yes,
D, You quoted in the record the following
sentence, quote:
"However, in the
May 19, 1999 public comment
document for the MSC, FRM
arqued that soll
solidification is not cost
effective and expressed
concern that soil
solidification may not
immobilize all hazardous
constituents, "
Do you see that sentence?
A, Yes.,
Q. Do you know specifically what document
{18 alluded to in that sentence as to a public
comment document?
A, Yes,
MR, TENFENRAUM: Same continuing objection,

MR. FINCH: Okay.
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Q. Do you have a copy of that document
here today?

A, Yes,

N, Would you retrieve that for me?

MR, KARAGANIS: Which document is that?

MR, FINCH: T guess it is the May 19, 1989
public comment document,

MR. FARARANIS: Thank you,

A. Nkay, I have got it.

BY MR, FINCH:

0. You have it?

A, Yes,

Q. ¥hat I would like to do is with
counsel’'s permigsion i3 have a xerox copy of
that single document made so that it can be
marked as an exhibit.

Is that acceptable?

MR, TENENBAUM: To copy, Yes.

MR, PINCR: Yes, We will have somebody
make the copy in the presence of a government
officer.

(Whereupon a short recess was had,)

Q. All right, Back on the record.

We have made a xerox copy of the

9%
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1 comments in the USFPA proposed plaﬁ for
2 remediation of the Midco I and Midco I sites
3 dated May 18, 1989, A document that was part
4 of the administrative record.
5 T will ask the reporter to mark this
6 as Fxhibit No, 51 for identification. We have
7 made one copy. The original of which remains
R in the record and is available for Mr, Rolce's
9 review,
10 |- (The document above-referred to
11 was marked Boice Deposition
12 Exhibit No, 51 for identification,)
13 Okay. I will call your attention, Mr,
14 Boice, to this document as it appears in the
15 record, Do you have that?
16 A, Yes,
17 Q. Nkay.
18 Now, could you tell me how the comment
19 contained in Exhibit No, 51 show any variance
20 in ERN's assessment of the effectiveness of
21 soil asolidification?
22 | A, On page 6, first paragraph it savys:
23 *The effectiveness
24 - of solidification to
94
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immobilize all contamlnahts
of concern must also he
considered. Previous
attempts at evaluating
solidification vrocesses
have shown that arsenic,
chromium, lead, phenols and
phthalates (all
contaminants of concern)
may not be sgatisfactorily
immobilized by
solidification,”

Q. How is that a8 variance in ERM's
assessment of the effectiveness of soil
solidification?

A, Well, previously they had by
submitting the feasibility study without
pointing out any problems with or weaknesses in
lolidiflcationf although, well, they had
submjitted the feasibility study without any
fndication of any weaknesses in the
solidification process,

And then later they emphasized these

weaknesses, That is3, basically they go from
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promoting tt, to emphasizing the wéakneases of
the solidification process,
Q. So you are saying at some point they

actually promoted the effectiveness of soil

solidification?
A, Yes,
n, And this was during a meeting on

Januarv 1%, 1988?
A, That's the first time thay promotad
it, Yes,

And then {t continued, for example,
when we, FRPA, expéessed concern that volatile
organic compounds may not be effectively
treated by solidification/stabilization, they
came up with the idea of adding in-situ vapor
extraction to the solidification/stabilization
process,

Then throughout the whole process they
never emphasized any weakneases or
disadvantages to solidification, Although, T
should say that the Agency was already aware of
these potential problems with solidification -~

Q. You mean --

A, -= that they noted there.
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Q. So, the Agency was aware Of the
potential problems identified oﬁ page 6 of
Exhibit 9%1°?

A, That's correct,

Q. You say aware of the potential
problems, are you saying --

A, I should say weaknesses,

N. Weaknesses,

Are you saying that the Agency agreed
with FRM'g aaéessment that solidification ﬁay
not he able to immobilize all contaminants of
concern?

MR, TFNFRNBAOM: Same continuing objection.

A, We agreed with that. VYes,

BY MR, PINCH:

Q. Do you still agree with {t?

A, Yes.

MR, TENENBAUM: Could you read back the
question and answver please?

(The record was read.)

BY MR, PINCH:

Q. Why, {f you know, did Roy BRall
advocate soil solidification beginning in a

meeting on January 15, 19887
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MR, TENENRAUM: 0Objection,

A, I can only conjecture as to why he did
that,

BY MR, FINCH:

Q. Well, you are arquing there {38 a
variance in position., You are stating that his
poeition as of May 19, 1989 is that stated in
Pxhibit 51, and the position was different
about a year and a-half earlier, on January 15,
1988,

A, Yes, Plus throughout the feasibiliey
study process,

0, Did Mr. Rall ever tell you why he took
the position he did on January 15, 1988 and
later changed {t?

A, No, he didn't,

Q. Do you know whether FRM came up with
the idea of soil solidification in connection
with Midco I and Midco II to begin with?

A, As far as T know, they are the first
ones, Roy Ball was the first one to come up
with that idea,

0. Did he come up with the jidea in

response to a government request for some form
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of s0il treatment or something?

A, No, it was in the original document
submitted for the feasibility study,
Solidification/stabilization was one of the
original --

Okay. I guess I have to correct
myself, in that there was a screenina document
submitted firat and an array of alternatives
document, that included
solidification/stabilization as one of the
treatment methods.

0. A screening document?

A, There was a document that listed a

whole range of alternatives, then another one

"that did some preliminary screening,

Qe So there are two documents you are
saying?
A, Yes, So Dames & Moore included

golidification/stabilization in those
documents.

0. Is there a title for these documents
or description that is commonly used?

A. The later one was called the

preliminary screening or the array of
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1 alternatives document.,

2 Q. That's the second one?

3 A, The second one that came out I think

A in November 1987, |

5 0. Array of alternatives?

6 A, Array of alternatives document for

7 Midco I, and there was also one for Midco TII,

a And the earlier one T think was called the

9 preliminary negotiations document,
10 N, Do you know what the date of that

11 document was, roughly?
12 A. I think it was roughly September 1987,
13 Q. And soil solidification was identified
14 in one or both of these documents?

15 A, Yes,
16 Q; And Dames & Moore prepared both of

17 these documents?

18 A, Yes.

19 Q. Under whose direction and suparvision?
20 - A. Under the consent decree.

21 Q. Did Dames & Moore report to anybody

22 over the form, nature or content of these

23 | documents?

24 MR, TENENBAUM: What do you mean by report
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to?

MR, PINCH: Whether they were supervised by
anybody in the preparation »f these documents.

A, Well --

MR, TRNENRAUM: T would object to the word
supervised., I am not sure of the distinction
between supervise, oversight,. T don't know
what vyou are trying to get at,

MR, FINCH: I am strugqling here.

Q. Did Dames & Moore work with the Midco
Steering Committee in the preparation of either
of these documents?

MR, TENENBAUM: If you know,

A, Well, ERM was overall in charge of the
project, So I presume it was with their
oversight.,

BY MR, FINCH:

Q. At wvhat time?

A, What?

Q. They were in charge of the project in

19872
A, Yes,
0. So --
A, Yes,
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0. NDkavy.

A. I den’'t know whether -- what the Midco
Steering Committee had on that.

Q. Were these documents submitted to the
government by the steering committee, by Dames
& Moore directly, by ERM, by someone else, do
you recall?

A, I'm not sure, I don't remember.

Q. And which of these documents
identified 801l solidification as a possible
remedy for the Midco sftea?

A, Both of them, Or I should say all
four. There was two for Midco I and two for
Midco II,

0. So FRM was not the first to propose to
your recollection soil solidification as a
remedy?

MR, TBNHﬁBAUHa Objection, I don't know
tht use you are using -- the word proposed is
misleading in light of the line of questioning,

MR, PINCH: 1 withdraw the question.

Q. FRM was not the first to mention soil
solidification in the context of possible

remedies for the Midco sites?
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A, No,
0. All riaght.
You have testified that you currently
agreeo with the observation on page 6 of Rxhibit

51 that the effectiveness of solidification to

» {mmobilize all contaminants of concern must

also be considered,

Do you know whether at the time ERM
made this statement there was any additional
remedy under consideration that would address
the mobility of these contaminants?

T am trying to get at the proposed

inconsistency or variance between FRM's

. two-positions here.

A, What do you mean by under
consideration?

Q. I don't know,

What about pump and flush, Was that

something that was being discussed by FRM?

A, Yas.

0. Did ERM take a position on the ability
of pump and flush to treat contaminants that
vould not be immobilized by soil

solidification?
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MR, TENENRAUM: Same continuiné objection.

MR, RKRATING: Are vou talking about in the
report? I don't know what you are talking
about now,

MR, FIMCn: I am just talking about in any
communication that RFRM may have made at the
time.

A, Would you repeat the question?

MR, FINCH: I will ask the reporter to
repeat it, He will say it more accurately than
I.

A, Okay.

(The record was read,)
I don't think they took a position on
those specific chemicals by themselves, no.

0, Do you know if they have ever taken a
position on that?

A, No. Recause we don't -- haven't done
ttoatabillty‘atudy, 80 ve don't know which
chemicals will not be immobilized,

Q. How about chemicals that would be
immobilized, do you know what PRM's position is
on the role that pump and flush might play in

treating those chemicals?

106

Longoria & Goldstine 236 1030 Chicago




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

MR, TRNFNMRAUM: I am a little bit confused
also ag to what time perfiod you are asking
about when you say RRM's position,

MR, FINCR: Okay. I think that is a fair
comment,

Why don't we start with the time of
the alleged variance, which would be as of May
19, 1989, Then we will talk about today, as of
this point.

MR, TENFPNBAUM: It may be off on the
earlier time, too.

MR, FINCH: That's fair, too.

Why don't we start with prior to the
time of the alleged variance in FERM's
assessment of the affectiveneas of soil
solidification, at the time of that variance
and then today.

MR, TENENRANM: Subject to my continuing
objection, if you know the answer as to what
BRM's position was, you can tell him,

BY MR, PINCRH:

Q. Do you know?

A, Okay.

It {8 contained in this document,
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basically.

MR, TEMFENRATM: As of which date?

A, Comments on USEPA provosed plan for
remediation of the Midco T and IT eites, May
19, 19884,

So I would simply be trying to
summarize what they are saying clearly --
fairly clearly {n this document,

And basically the position was tﬁat
there wouldn't be a significant reduction in
the risk by solidifying, conducting
solidification compared to pumping and treating
the ground water.

RY MR, FINCH:

Q. So their position was that that
pumping and flushing or pumping and treating
would address all of the contaminants that
vould be immobilized by solidification?

A, Well, I don't think they put it that
wvay.

I think they say that overall it is
just as protective. Their position is that
overall it is just as protective as

solidification with pumping and treating the
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ground water.

Q. Were you aware of that at the time
that the supposed .variance of FRM's assessment
of the effectiveness of g8oil solidification
first became clear?

'"MR, TRMENBAUM: I8 your question whether
they varied prior to this? 1Is that the
question?

MR, FINCH: Well, there is an allegation in
Fxhibit 51 that there was a variance in FRM's
assessment of the effectiveness of soil
solidification,

And I am reading the statement {in
Pxhibit 51 to make the time of the variance May
19, 1989, when a public commené document ~-=-

A, I think you should -~ it says,
apparently FPA's assessment of the
effectiveness of solidification/atabilization
ie at variance, what I vas saying is it is
spparently a change.

MR, TENENRAUM: The first reference here is
not to the May 19th,

MR, FINCH: I understand that, The first

one, I don't want to try to characterize what
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the document says.

But, for the sake of speeding this
along, it says that FRM took a position on
January 15, 1988, then it took a different
position on May 19, 1989, So the variance
d{dn't occur until 1989 when it took the second
position,

And what T am asking the witness is
whether at the time that the variance occurred,
on May 19, 1989, he was aware of the position
FRM took on pump and treat and pump and flush,

A, Yes, Agsuming their position is as
described in this document,

Q. Which document are you refercring to
for the record?

A, The commente on the USEPA proposed
plan dated May 19, 1989,

Q. That's Bxhibie 517

A, Yes,

Q. Do you disagree with their comments on
pump and flush and pump and treat?

MR, TENENRAUUM: Same continuing objection,

MR, FINCH: Fine,

A, Wwhich specific comments are you
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referring to.

Q. That it would effectively treat,
immobilize the contaminants that would be
immobilized hy solidification,

MR, TENFNRBAUM: Objection.

A, That isn't what they are saying,

MR, TENENBRAUM: Sorry.

MR, PINCH: T can answer your objection,
Alan.

MR, TENENRAUM: How does that -- I mean,
how'does whether he aqrees or disaqrees relate
to whether or not --

MR, FINCH: It would have an impact on
whether he can plausibly characterize this
supposed variation or variance in ERM's
position on eoil solidification as an element
in an impression of bad faith,

It really goes to state of mind, and
we are talking about what is admittedly a
subjective response by the witness to the
performance of ERM,

And I am not trying éo examine
anything that the witness did in connection

with remedy selection, or any decision he may
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) | have made as an FPA officilal. I a& just trying
2 to understand how he saw a varjance {in FRM's
3 position,
4 MR, KEATING: If he says he thought {t is a
5 reasonable position, then how can he turn
6 around and say somebody else is in bad faith by
7 thinking the same thing, That i3 how the
9 question qgoes.,
9 MR, TENENBAUM: I sgee,
10 I think, though, I understand what you
11 are trying to get atj) but, I think you have
12 stravyed pretty much squarely into the area of
13 this particular witness' opinion on remedy
14 selection,
15 So I will allow him to answer only {f
16 everybody in the room stipulates that they will
17 not try to use this for any purpose other than
18 the bad faith issue, unless, of course, the
19 court rules and you are entitled to take
26 discovery on the remédy. on this remedy
21 selection issue.
22 MR, FINCH: I am asking the question in the
23 context of bad faith, I am not aasking =--
24 MR, TENENBAUM: 1T have to get a stipulation
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from everyone in the room that they won't try
to use it for another purpose.

MR, RARATANIS: TIf somebody else tries to
use it, you can object at that time.

MR, TENENRAUM: No,

T think the purpose of a direction not
to answer on this type of question is to make
sure that the waiver -- {t is like waiving a
privilege in a sense, it is8 analogous to that.

MR, FINCH: T will stipulate.

I am asking the questions here, nobody
else is. Tt ie our deposition at this stage
and nobody else's,

And T will represent, first of all,
that the questions are being asked in the
context of bad faith:; and, secondly, that
Standard T will not assert any walver of any
privilege that #ou have assertecd thus far in
connection -~

MR, TENENRBAUN: I wasn't talking about a
valver. I understand that point.

I was talking about a different iassue,
And, that is, that a different kind of waiver

issue, T gquess, That is, if I allowed this
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witness to anawer on such a core,
remedy~related question, then the witness'
ansver is qoing to appear in briefs or whatever
else, notwithstanding that the court may
disagree with your position on discovery into
remedy-related issues,

T think we are on a peripheral point
in terms of the bad faith issue. S0 unless I
get a stipulation from everyone in the room, I
am not qgoing to allow him to ansver.

MR, PINCH: If we are going to talk to
everybody in the room, ve will have to go off
the record,

Maybe we can go off the record and
talk to everyone in the room, But, T will
propose on behalf of Standard T that this
tegtimony not be used except in the context of
bad faith or the impression of bad faith, to be
more accurate, that this witness has stated for
the record,

MR, TENENRAUM: Let's go off the record and
see 1if anyone else has any problem with
stipulating to that.,

MR, FINCH: One thing has been pointed out
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to me, an exception to that would be if the
government's scope of review motion is denied,
Then it is open season anvyhow,

MR, TFRNENRAUM: Denied in this aspect of
it, right,

A, How about people who aren't here?

MR, TRNENRANM: I think if everybody in the
room will stipulate to it, and someone not here
tries to deviate from what everybody in the
room did, it is not going to be looked upon so
kindly by the court,

On this question, T might be willing
to live with {¢t,
(Discussion had off the record.,)

MR, FINCH: T tell you what, I am going to
withdraw the question.

MR, TENENBAUM: All right.

BY MR, PINCH:

Q. I just want to understand some things
about what has been testified so far.

You have testified, Mr. Boice, that
you agree with the statement made by ERM on
page 6 of RExhibit 31,

T want to know what you agree with and
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what you don't, or what that testimony rela

to and what it doesn't.

The second sentence of the second

paragraph of page 6 of this exhibit reads,

I acuote:s

"3ecause the
success of solidification
a8 a soil remediation
technoloqgy for the Midco
sites 18 uncertaln,
alternatives 7 and 8 cannot
be considered cost
effective when measured
against alternatives 4A or
4C, which employ proven
technology and accomplish
easentially the same lével
of risk reduction.”

Now, I know you testified that you

tes

and

agree with the observation made by FRM on the

effectiveness of soil solidification to

immobilize all contaminants of concern.

What T am not clear about is whether

that agreement extends to the sentence I just
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quoted?
MR, TENFNRBAUM: Same continuing objection,
You may answer, to the -extent you can.

A, No,

RY MR, FINCH:

n. 13 there anything you don't agree with
in that sentence of do you not agree with the
whole sentence?

A, Well, for one thing, the fact that the
results or the success of solidification is
uncaertain indicates that we have to conduct a
treatability study, So that is what we are
doing.

0. You don't agree with that?

A. Yhat?

Qe Do you agree that the success of
solidification is uncertain?

MR, TENENRAUM: The witness has indicated
that he i8 not in agreement with this sentence.
T thought that was the only basis for tying
this into the bad faith issue.

MR, FPINCH: What think I am getting at,
Alan, 18 that there are at least four, maybe

8ix asgertions of fact in the sentence, T just
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want to know which ones he agrees with and
which ones he doesn't.

MR, TENFNBAUM: He hasn't paid he agreed
with any of them {n that sentence.

MR, FINCH: If he doesn't agree with any of
them, T Just want him to so testify.

MR, TENFENRAUM:; %hy don't we, if I could
suggest, ask him if he agrees with any,

Subject to our objections, T will let
him answer as to whether he agrees with any
parts of 1i¢t,

RY MR, PINCH:
0. Okay.’

Do you agree with any part of that
sentence?

Actually, met we withdraw that for a
second, I propose that I break the sentence
down into parts because my concept of what is a
part of a sentence and his concept of what is a
part and your concept may be different., We may
not be talking about the same thing,

MR, TENENRAUM: All right.
If you want to ask him subject to our

objection whether he agrees with parts of the
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sentence, 1 will let him answer yes or no,
But, I am not going to allow him further than
that,

RY MR, FINCH:

0, Let's start with the fltst,a;settion
which I gee is the first clause, "Recause the
guccess of solidification as a soil remediation
technoloay for the Midco sites ia uncertain.®

Do vou aqree or disagree with that
clause,

MR, TFENENBAUM: Same continuing objection,

A, We agree with that,

RY MR, FINCH:

0. You do agree with that, Okay.

The next assertion is that,
"alternatives 7 and 8 can not be considered
cost effective wvhen measured against
alternatives 4A and 4C,*"

Do you agree with that?

MR, TENENRAUM: Same continuing objection.

A, No.

BY MR, FINCH:

0. You do not agree with that?

A, No.
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Q. The next assertion is do alternatives
4A and 4C employ a proven technology?

MR, TENRNRAUM: Same continuing objection,

A, It is a proven technoloqgqy. Although,
it is not for soils treatment, it {s for ground
water treatment,

RY MR, FINCH:

0. Just for ground water treatment?

A. It is proven technology for qround
water treatment,

0. Rut not for soil treatment?

A, Right,

0. And I guess the next assertion {es that
alternatives 4A and 4C accomplish the same
level of risk reduction,

MR, TENFENBAUM: Same continuing objection.

A, I disagree,

BY MR, PINCH:

Q. Why do you disagree with that?

MR, TENENBAUM: Well, the only relevance to
this i8s wvhether he agrees. If he adgrees, then
you might have some relevance to bad faith,
That is why I let him answer yes or no,

He seid he doesn't agree, So, I don't
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see ~- you are at a core remedy isbue. YoOou are
asking this witness' personal opinion as to
pome of the alternatives, That gets to the
core of the remedy,

MR, FINCH: T want to avoid doing that,
Let me try and see if I can avold doing {¢t,
befo;a I abandon this line of questioning,

0. Is there anything -~ I don't want to
know what you think, pr. Roice. I don't want
to know your opinion about why you disaqree
with the assertion that alternatives 4A or 4C
accomplish essentially the same level of risk
reduction,

Rut, is there anfthing that the
defendants or FRM said or did that created that
disagreement?

MR, TENENBAUM: Same continuing objection.

A, Yeos,

They conducted the remedial
investigation feasibility study, including the
risk asgsessments for them, and the evaluation
of alternatives,

BY MR, FINCH?»

Q. And was there anything that the
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defendant or FRM did that is contained in the
record, or otherwise for that matter, that 1s
inconsistent with the assertion that
alternatives 4A or 4C_accomp115h easentiaily
the same level of risk reduction?

MR, TENENRAUM: Same continuing objection.

A, Yes,

BY MR, FINCH:

0, And what is that?

A, They prepared the remedial
investigation feasibility study.

Q. That is inconsistent with that
assertion?

A, Yes.

There is information in there that is

inconsistent with that assertion.

Q. What information i{s that?

A. I would have to get the documents out
and the reason.

Q. Before I move on to another subiject,
would like to give you a chance to do that.

Why don't we go off the record and we

I

will see how long it takes, If {t is a lenathy

process, we will talk about deferring it, But
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{f it can be done fairly quickly, I would 1like
to do that now,
MR, TENFENRAUM: Okay.
(A short recess was taken.,)
MR, FINCH: On the record, please,

We have had an off-the-record
discussion of additional dates on which the
Boice deposition could continue following the
close of testimony today.

I have stated for the record that 1 am
available to continue my questioning on
Thursday, July 12th; Friday, July 13th,
Saturday, July 14thjy Monday, July 16th, and
Tuesday, July 17th,

I also want the record to reflect that
ve need at least two days to complete our
questioning beyond today, That if given two
days, I will be certain to complaete that
testimony, howvever,

That is the only thing I want to state
for the record at this point,

MR. RARAGANIS: Joseph Karaganis for
American Can,

I would like to state that I am
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available Thursday and Friday of this week,
Saturday of this week, if need be, as well as
Tuesday, Wednesday and Thursday of the
following week to take my portion of the
deposition of Mr, Boice,

1 have deferred to my co-counsel in
conducting examination thus far, 1T took some
preliminary examination with respect to the
contents of the record and defett;d substantive
questioﬁing to my co-counsel, so0o that they
would have an initial opportunity,

I will need two days of examination of
Mr., Bolce.

Lisa indicated for Desoto that Mr,
Port, her partner, would require some
additional time and that he would make his
schedule available, including Saturday, the
l4th, if need be, and days next week,

M8, ANDERSON: Desoto would prefer that =--
next week is really tentative for Mr, Port's
schedule, and that if need be we could possibly
aqree to a date beyond the discovery date to
continue this deposition, due to the many

depositions that appear to be scheduled next
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week, which Desoto has not received notice of
to date,
MR, TENENBAUM: Off the record,

(Piscussion had off the record.)

Rack or not record,

We will try and see what we can do to
accommodate everyone with their needs for
depnsitions, given the extensive schedule of
depositions scheduled over the next few days,

1 would mention that the BRoice
deposition is now in day five, and perhaps some
of the defendants could have combined their
questions better or expedited the matters
better, so as to reduce the need for days,

We are talking now it sounda like it
will have to be a ten-day deposition according
to the defendants, I wonder whether time has
been used in an efficient fashion in that
connection.

Just let me state for the record my
schedule and the schedule of the other
depositions in the case,

On Thursday, tomorrow, July 12th, wve

have the deposition of Robinson in Lexington,
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1 Kentucky,.

2 On Friday, the July 13th, we have the
3 deposition of Motorola schediled as well as the
4 depogition of Nesoto, although I understand

5 that that may be obviated by a stipulation,

6 possgsibly.

7 Monetheless, we can arrange for other
B coverage for the deposition of Motorola, and

9 asguming that the deposition of Desoto is not
10 necegsary because of a stipulation, we can

11 continue the Boice deposition on Friday, as
12 long as I can catch a 35 a plane on Friday,

13 355 Chicago time.

14 The deposition on July 16th, Monday,
15 July 16th, we have the-depoaition of Insilco

16 Co{poratlon scheduled ag well as the deposition
17 of Erneat Dehart,

18 _ It is possible that the deposition of
19 Insilco will be obviated by stipulatien, I do
20 not know., If not, I might be able to arrange
21 other coverage_for that deposition.

22 T will have to attend the deposition
23 of Ernest Dehart if that goes forward., If it
24 does not go forward, then July 16th would be a
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potentially available date for yet another
continuation of the Roice deposition,

On July 17th, {n an attempt to be
efficient, we have noticed the deposition of
all nine defendants under Rule 30 (b) 6 for
approximately one-hour depositions on the
listed subject. And T will need to be present
on those depositions, -

On Wednesday, July 18th, we have
noticed the deposition of Rust-Oleum, That may
be obviated by a stipulation, If 8o, we can
continve the Boice deposition yet again on that
date, or possibly I could make an arrangement
with someone else to take that deposition and
we can s8till convene the continvation of the
Boice deposition on that date.

On Thursday, I should add -- that
was -- what was that Wednesday, July?

MR, RARAGANIS: 18¢th.
MR, TENENBAUM: July 18th. Off the receord
for a second,

(Discussion had off the record,)

'Also on July 18th we have the

deposition of IDEM continuation, I will
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acrrange for other coverage for_thai. 80 {f the
date is otherwise avallable I can do the Noice
continuation.

We are off the record for a second,

(Discussion had off the record,)

Nn Thursday, July 19th, we have the
deposition of Zenith scheduled as well as the
depoaition of Standard T, It is possible that
one or both of those will need not to be taken
because of a stibulntton.

I1f only one of them is scheduled, I
can probably arrange for other coverage for
that deposition, If both of them are
scheduled, I won't be able to do that and,
therefore, I will have to take one of them.

And, otherwvise, though, {f there {s
only one of them scheduled on the 19th, that
would also be a potential date for the
continuation of the Bolce deposition.

And Priday, July 20th, I don't Kknow
the potential possibility. So I would suggest
that ve ==

MR, KARAGANIS: Let me just state for the

record that, as many patrties in this case, the
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Justice Department has more than one attorney
representing the United States government in

this case. Listed as counsel in this case are

" at least three Justice Department attorneys.

Where there are any conflicts that
have existed, they are conflicts that have been
at least generated equally by the Justice
Department's scheduling of depositions after
other days have been scheduled.

So to the extent i1f we can work this
out by agreement, that is fine, But, we are
preparaed to go forward tomorrow, Tf you want
to have another Justice Department attorney
here tomorrow, we will prepare to go forward
tomorrow, on Priday, on Saturday and on every
day next week, so0 that we can complete this
depoasition.

Mr, Boice's deposition involves a
witness that you have designated as having
expertise and knowledge about a wide variety of
subjects., 1Indeed, he is the only 30 (b) 6
vitness you have designated.

As a result, given the fact that this

case involves tens of millions of dollars, the
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deposition schedule that has been established
for My, Boice {s not at all unreagonable.

So we feel that it {s incumbent upon
the government to produce the witness and
counsel sequentially on dates continuing from
today through the end of next week,

Tf you feel you can't do that, then
give us specific dates that you can do it and
we should have those dates by this afternoon,

MR, PINCR: Can we go off the record for a
second?

MR, TENENRAUM: If I can respond on the
record.

I do not agree with some of the
statements that were made, These depositions
were noticed on open dates, all the depositions
that we have scheduled,

Correct me {if I am wgrong, but I think
that American Can is only available on three of
the days on --

MR, RARAGANIS: T told you I would be
available Thursday, Priday, Saturday, as well
as Tuesday, Wednesday and Thursday of next

week, So I am available on six of the days,
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1 MR, TENFNRAUUM: All right. But on some of
2 those days one of your other co-counsel wants

3 to question,

4 MR, EKARAGANIS: My co-counsel indicated he
5 wanted to question on Monday, Me also wanted

6 to question on Friday.

7 MR, FINCH: Or Saturday.

8 MR, KARAGANIS: Or Saturday.

9 MR, TENFNRAUMs: Maybe American Can should
10 question on Priday, but Y will have to leave
11 that to you to work out,

12 MR, FINCH: I don't think that the record,
13 Alan, will be expedited if we start switching
14 off dava,
15 I think the ohly way to move this

16 along and save everyone time is for each of us
17 to complete his questioning and then the next
18 attorney to bick up.

19 Particularly in view of the
20 possibility that the witness may claim to have
21 answvered questions that were already asked, I
52 ' just don't think it is very efficient to divide
23 it up that way.

24 Can we go off the record for a moment,
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(Discussion had off the record.)

Could the reporter please read the
last two questions and answers, please.

(The record was read,)

0. Mr. Roice, have you been able to
identify any information i{n materials you
looked at during the break thaé show this
inconsistency?

A, Yea,

Q. What materials are those?

A, Well, besides I mentioned before the
remedial investigation feasibility study,.

0. Yes. |

A, Reside that, there was another
document submitted by ERM during negotiations,
which concluded that i{f solidification was
conducted, the ground water pumping and
treatment system would only have to operate for
three to five yvears.

If it was not conducted, then the
ground water treatment gystem would have to
operate for many yvears, maybe a hundred years
ot 8O.

So that indicated anothaer change {n
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ERM's position from before the public comments
period. They a&vocated that during the public
comment period they were -~ they arqued against
its effectiveness, then back during the
neqgqotiation period they arqued again that it
was effective, ‘

0, Nkay.

A, That would have also reflected the
position of the Midco Steering Committee at
that time,

Ne I asked you what documents. In order
for this deposition to proceed a little more
orderly, I need to focus these quesations on a
step-by-step basis, L{f I may.

Now, you alluded to negotiations,
What neqotiations are you alluding to?

A, Both following the public comment
period, or actually it started even during the
public comment period,

There were negotiations with the Midco
Steering Committee regarding implementation of
the final remedy at tio Midco I and Midco II

sites. It was conducted from May ~-- the first

meeting, the notice letter vas May 9, That
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initiated the negotiation period, It ended
around the middle of September.

Q. Okay.

Now, you said there was a document
that FERM produced during neqgotiations that was
inconasistent with the conclusjions stated in
Fxhibit No, 517

A That's correct.

0. Now, what is that document?

A, Wait a minute, now. The statement in
Exhibit 51, Okay.

I don't remember the date, but it was
a document that evaluated the length of time it
would take to meet clean-up action levels in
the ground water if solldification was
conducted, and if {t was not conducted, And it
was submitted during the negotiations period.
probably in July,

MR, TENFENRAIM: Let me just state for the
record that we reiterate our object to this
whole line of queationing, -

We are only permitting the witness to
ansvwer for the limited purposes ~-- subject to

our objections, for the limjited purposes of

134

Longoria & Goldastine 236 1030 Chicago




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

this bad faith question.

MR, FPINCH: That is fine,

Q. Was this document a letter, was it a
report, was it 2 memorandum, what was {t?

A, Well, it was transmitted with a letter
from one of the defendant's attorneys. I think
it was Har;er. It was a memo to them, to
Rarker. -

Q. Tim Harker?

A. Yes.

N. Is it part of the administrative
record?

A, No, it was submitted following the
R.O.D, S0 it is not part of the administrative
record,

Q. Is it part of any of the
administrative records that are assembled in
connection with the certification that was
filed with the court? '

A, No, because it was a negotiation
document.

Q. Nkay,

Do you have a copy of that document in

your file?
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1 A, Yes.
2 MR, KFATINA: %What file is that again? 1Is
3 that the one that we have over there, do we
4 have a name for it?
5 MR, FINCR: I don't think so,
6 0. What file is it in, Mr, Roice?
7 A, In the REPA's files,
e 0. FPA'g filles,
9 MR, KRATING: That is8 what I called it,
10 RY MR, FINCH:
11 0. Would you be able to locate that
12 document?
13 A, Yes,
14 Q. All righe,
15 I will make a request that the
16 " document be produced at the time that the first
17 and second drafts of the RI report are
18 produced, which will be the next session with
19 Mz, Boice.
20 A, When is the next session?
21 MR, TENENRAUM: Priday.
22 A. I don't know whaether we can get the
21 £icrst and second drafts by then,
24 MR, TENRNRAUM: I think that is 24 hours,
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We will request that tomorrow morning
and it will come back sometime on Friday.
hopefully,

A, Right,

MR, FINCH: Well, we will make the request
now, And 1 would be more than happy, since we
have been off the record so much, if the
request could be submitted today, then that
might expedite it.

You can't do that?

A, Mo, it ie already 4, after 4:00
o'clock,

MR, TENENBAUM: I would mention that elther
you or your co-defendants certainly have a copy
of this document,

MR, FINCHA: I am sure we do,

But, for the record, I want to review
the copy that is in the EPA's files to see {if
there are any notes or memoranda connacted to
it or interlineations that may be a subject of
testimony.

Lo 28 Are there any other materials which
show this inconsistency that you testified to

before the break, Mr, Boice?
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A, Yes.

The remedial investigation feasibility
study provides information on showing the -- an
incongiatency with that statement,

AT What informartion is that?
A, On page 6 of Fxhibit 51,

That {8, the remedial investigation
provided information on risks due to various
chemicals on the site by different means of
exposures due to direct contact with the
wastes, ingestion of the soils on-site,
ingestion of the ground water,

n, To what are you alluding, you said
page 6 of Fxhibit 51?

A, Right, Regarding the last question,
Regarding whether 4A and 4C --

Q. Right.

A, -~ accomplishes essentially the same
risk reduction as 7 and 8,

Q. All right,

A, And since 4A and 4C do not address
501l treatment directly, they would not address
tﬁe -- after the ground water pumping and

treatment would be completed, there i3 no
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quarantee that we would meet -- in fact, it is
very unlikely we would meet clean~up action
levels for the 80il, which were based on direct
ingestion, in case the site was developed in
the future,

Aleo, it states in the remedial
investigation that there are risks from the
ground water from leaching through the soils
and the contaminants leaching from the soils
iﬁto the ground water,

And so even when they are done with 4A
or 4C, there was no systematic way of flushing
out the contaminants,

So, after they put the cap over, {if
the cap was disturbed in the future, there
would be both a direct contact threat again and
the potential for contaminating the ground
vater,

0. So the record is clear, Mr., Boice,
could you ifdentify what --

A, I didn't, I am not done.

0. Oh,

A, That 18 expressed clearly in the

feasibility study, table 4 -« table 4-2, where
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it states under, "Protectiveness of human

health and the environment long-term,® for

alternatives 4, which fnclude only the ground

water treatment:

"If fatled, risks
at the site are similar to
no-action,"”

And:

"After remediation
is completed, if deed
restriction and site
maintenance are petformed.
all risks are reduced below
acceptable levels."”

Andt-

"Parmanently and
significantly reduces
mobility of contaminants in
the soils, but does not
reduce toxicity or volume
of .some contaminants in
eoil, as compared to

Alternatives 7 and 8,°"

Which indicate under protectiveness of
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long~term, under, "Protectiveness of human
health and the environment long-term:
"After remediation
is completed, all risks are
reduced below acceptable
levels, and permanently and
significantly reduces
mobility of contaminants in
soil and ground water."
1 am done.

0. You are done, all right.

Can we go off the record for a second,

(Discussion had off the record.,)

Can we have the question and the
ansver read back.

(The record was read,)

We are off the record.

(Discussion had off the record,)

Back on the record.

MS, ANDERSON: 11 would just like the record
to reflect that Desoto was just served today
with a copy of the notice of deposition of
generator defendants, which requeste Desoto

Inc., to appear for a deposition July 13th at
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the offices of Gardner, Carton & Dbuglaa.

We have spoken with Mr, Tenenbaum as
to that notice, but we have only as recently as
moments ago received notice of depositions of
generator defendants scheduled for July 17th as
to various §{ssues, and we would just like the
tecord to reflect the timeliness of this
notice, the lack thereof,

MR, TFNFENBANM: Let me state our position
on that for the record.

The packet that you were just handed
in response to your suggestion that you didn't
have a copy of it was one packet, including
notice of the July 13th deposition as well as
the July 17th deposition,

I think you had {ndicated previously
off the record, while you do not believe you
had a copy of any of them, but that you were
avare of the July 13th one from other
defendants,

I would look into what happened to
your service copy of that, if it is possible to
find out, Our certificate of service indicates

that it should have been sent to you on July
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2nd, I don't know why that wouldn;t have beeéen,
Some things do get lost, and we will look into
that,

MS. ANDFRSON: We never received a packst
on July whatever.

MR, TENFMBAUM: 1Is there anyone else who is
missing that packet?

MR, RARAGANIS: I haven't seen it, All I
have seen i8 the first part., I have not seen
the second part. _

MR, TENENRANUM: I am confident that {f you
got the first part, you got the second part.

MR, KARAGANIS: You may be confident, but T
am telling vyou we haven't received it,

MR, TENENRAUM: If you look at your copy, I
think you will find it there. We will be glad
to give you another copy.

If you want another copy, why don't we
get another copy.

MR. KARAGANIS: Thank you.

Let the record show we are just
getting this notice with respect to the July
17¢th notice this afternoon.

MR, PINCA: We are off the record., Do you
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want to be on?
MR, TFNENRBADM: Again, it is our belief

that these packets were mailed as one. I am

-aquite confident that if the first part was

received, the second part would have been
received with i{t,

MR, FINCH: Go off the record for just half
a second,

(PDiscussion had off the record,)

Back on the record,

0. Mr. Boice, a moment ago vou alluded to
different parts of the RIPS, I want to go back
a little and make sure I understand what you
vere testifying to.

What parts of the RIPS, without
explaining what those parte say, evince the
inconsistency that you have just testified to
in BRM's position?.

A, Well, I would say the RIPS as a whole,
and both documents are in the record.

Q. You quoted from certain tables, did
you not?

A, Yes,

0. What portions of the tables did you
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quote from?

A, Table 4-2 of the Midco I feasibility
study and the table is identical {n Midco II.

n, 4~2?

A, 1-2,

0, And the tableslfo: Midco 1I are
identical did you say?

A, I quoted from Midco I, table 4-2,
There is an identical, nearly identical table
for Mideco 1I,

Q. What portion of table 4-2 as to Midce
I did you quote from? ‘

A, A3 vou can see, it is under
effectiveness, the column, "Protectiveness of
human health and the environment.® And rows
Alternative A, the same statements are in
Alécrnative B8 and Alternative C.

Q. All right,

A, Which are the ground water, remedial

action including only pumping and treating the

"ground vater with no source treatment,

Q. What wvas your comment as to those

aspects of these tables?

A, Well, ! quoted directly what {t said
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1 in the table.,

2 Q. What portion did you quote from?

3 A, T already told you which portion,

4 N, T know, But, I am trving to go over
5 it again so that the record is clear.

6 I don't think it was real clear the
7 first time,

8 A, Okay.

9 Table 4-2, the column, “"Protectiveness
10 of human health and the environment.® And

11 there was also parts from the column,
12 *Reduction of toxicity, mobility and volunme,"”
13 for alternatives 4A, B and C, And then under
14 the same columns for alternatives 7 and 8,

15 Q. Wwhat are alternatives 4A, B and C,
16 describe those?

17 A, Those are essentially alternatives
18 that include treatment, pumping and treating
19 the ground water, and putting a cap over the
20 gite.

21 Q. And altecrnatives 7 and 87

22 A, They would include the pumping and
23 treating of the ground water, solidification,
24 and then putting a site cover over the site.
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Q. Was it your point that thére wvas, toO
use your Qorde, no systematic way of flushing
out the contaminants under 4A, R or C?

I think you used those words, I am
not sura I understecod the context,

MR, TENFENRAUM: Same continuing objection,

A, Fxcept the one statement I made, that
there was no -- under those alternatives, there
was no design method of flushing out the
contaminants from the aquifer.

And as I_stated in my record of
decision, even 1f there was, even if the more
mobile contaminants were somehow flushed out,
there would be an unacceptable risk remaining,
due to direct ingestion at the site,

e Direct ingestion of soils?

A. Yes,

And that-also could cause ground water
contamination also.

Q. Ground water contamination,

Ground water contamination unless
there is solidification?

A, Right,

If the cap over the site was disturbed
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in the future, there could be both a direct

contact risk and a risk due tc contamination of

of the ground water,

N. Pid you understand FRM's position to
have included any thoughts on the
implementation risk of soil solidification?

MR, TENENBAUIM: Same continuing objection,

A, Yes., Implementation is also included
in the evaluation criteria.

BY MR, FINCH:

n, What do you mean by evaluation
criteria?

A, Inder the WNational Contingency Plan,
there are 99 criteria that are used in
evaluation of the remedial action and the
decision on remedy selection., That includes
technical -- well, implementability, it
includes implementability.

Q. Does it include implementation risk?

A, Yes, Or short—-term risk, yes.

Q. So short-term and implementation risks

mean the same thing, juat as a matter of
nomenclature?

MR, TENENBAUM: Same continuing objection,
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A, Yes, generally.

BY MR, PINCH:

Q. And do you know the portion of the
PIFS in which FRM gddressed implementation risk
of soil solidification? '

A, Well, the feasibility study wasg
prepared by Dames & Moore, but I presume that
they reviewed {t, ves.

The implementation risk?

0. Yes.,

a, Okay.

That would be under protectiveness of
human health and environment short-term, in
table 4-2,

Q. That would include alternatives 4A,
48, and 4C, as well as 7 and 8?7

A, Correct,

Q. Mg, Boice, when you began to notice
these variances in FRM'B position on soil
solidification, did you ever attempt to call
FRM's attention to that fact? |

A, Yes.

When FRM prepared their responses,

their responases to our feasibility study and
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proposed plan, which was in the Ma§ 19th
document from FRM, we addressed their comments
in our own responsiveness summary which was
attached to the record of decision, which was
sfgned by Valdus Adamkus on June 30, 1989,

0. RBut other than a formal offlcial
response to formal official comments, did you
ever attempt to discuss these variances with
FRM?

A, No.

In fact, ERM was the representative
for the respondents, They are -~ my feeling is
they weren't interested in an informal
discussion, certainly after the feasibility
study had been completed,

We did discuss the feasibility study,
the remedial investigation and feasibility
study issues during the process of completion
of that. BRut, the -- after selection of the
remedy, then the lines of communication were
formal.

0. After the selection of the remedy, you
mean the issuance of the R,0.D.?

A, Yes,
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And, well, actuvally I should go back
to after the preparation of the proposed plan
and the public comment period.

0, Why were relations at that point
formal?
A, Becaugse FRM had finished their ~--

Well, Midco Steering Committee had
completed their obligations to complete the
feasibility study when the February 1989
feasibility study was submitted by Dames &
Moore, That completed their obligations under
the decree, except for completing the
solidification tests.

Therefore, we had no need to
correspond with them any more to implement, to
complete the remedial investigation feasibility
sctudy,.

Q. You may not have had the need to do
{t., Is it vour testimony that you had no right
to do so?

MR, BEFRMAN: I am sorry., I missed the
question, What was {t?

MR, FINCH: Let me withdraw the question.

Q, Have you ever as an RPM engaged in
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informal discussions with engineering
consultants retained by PRP's during the
preparation of RI or FS documents, even after
the documents have been submitted in
pteliminary form?

I mean, do you understand my question?

A, Yes, |

Nétutally {f they are preliminary
documents, we have to comment on them, get back
to them, and we have informal discussions on
the corrections that need to be made to the
documents, in order to gain the approval of the
Agency.

n, T am trying to figure out, Mr. Roice,
why you didn't discuss the supposed variances
or inconsistencies with ERM prior to the formal
notice and comment process.

Could you tell me why?

MR, TENENRAUMs: Prior to the formal?

MR, PINCH: Right,

A, I would say =--

MR, PINCH: Do you understand?

MR, TENFRNRAUM: I am not sure, T am a

little confused now. Maybe I am missing a
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division of the time period. PRut --

MR, PINCA: Okaye.

MR, TENEMRANUM: You are saying that he
testified that =~ he did make reference to
certain discussions at some earlier period.

I8 that the same one you are referring
to?

MR, FINCHR: That is a falr comment, Let me
withdraw the gquestion,

0. You said that after the fssuance of
the RIFS, that was when informal discussions
with ERM ceased?

A, Would you repeat that?

0. After the tssuance of the RIFS, that
was when your informal discussions with ERM
ceased?

A, T would say after completion of the
remedial investigation feasibility study.
Pebruary 1989,

Q. All right.

Is there any reason wvhy you did not
following the issuance of the RIPS in February
1989 -~

A, It wasn't issued, It was completed,
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1 We leased it for public comment on-Aprtl 20,

2 1989,

3 0. Well, between the time that it was

4 completed and the time it was released for

5 public comment, between Pebruary and April

6 1989, did you discuss informally with FR¥ these

7 alleged variances or inconsistencies in their

8 position on soil solidification?

9 A, I think I have already testified that,
10 MR, TFENENBAUM: Same objection,

11 A, That we di{dn't -- we had no indication
12 that FRM would argue against the effectiveness
13 of sclidification. Based on the feasibility
14 study, they were advocating basically the

15 ef fectiveness of solidification,
16 We had no arguments against it until
17 we got their formal comments dated May 19,
18 1989, So we could ask the same guestion, Why
19 if they had these reservations or concerns

20 about the effectiveness of solidification, then
21 why didn't they talk to us about it,
22 Q. Are you absolutely certain there was
23 no misunderstanding on your part of what ERM's
24 position wvas on soil solidiffication?
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MR, TENENQAUM: At what time?

He testified that they changed thelr
position,

MR, FINCH: ftell, let's break it down,

0, Are you absolutely certain that you
had no misunderstanding of their position as of
the time that the RIFPS was complete in February
19892

A, I think that we have -- T have
consistently been saying that, I have never
made a claim that I really knew FRM's position,
All I know is what apparently their position
was,

For example, in our responses to -- in
the "xhibtt S0, Part 1II, §{t says apparently
FRM's assessment of the effectiveness of
solidification/stabilization has varied.

1 mean, that is based on the documents
ve‘are teceiving from them, the communications
ve are getting from them. It has apparently
varied,

Q. I am still not clear as to why you
didn't try to clear up this apparent variance

before forming an impression of bad faith?
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A, T never stated that my impreagsion of
bad faith was due solely to this issue, A8 T
stated before, it was due to their overall
performance on the project,

n, Does Fxhibit 50, Part III, response 1
refresh your recollection as to FERM's position
on a discharge point?

Take a look at the last paragrapﬁ on
the first page of Part III, . |

A, Would you repeat the question?

Q. Does the last paragraph of Part III,
paqe 1 of Roice Deposition Exhibit 50 refresh
yoeur recollection about FRM's alleged
fnconsistency about a discharge point?

A. To some degree. Yes,

0. The last paragraph states, and I
quote:

*?RM has also been
inconsietent about the
potential acceptability to
IDEM and EPA of a diescharge
to the Grand Calumet River
or to a POTW, In a meeting

dated January 15, 1988, ERHM
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indicated that they would
look further into the
potential for a POTW
discharge, Later in a
letter from énm dated
February 2, 1988, FRM
concluded that the only
avallable discharge point
for significant quantities
of saline ground water at
both sites is a deep well,."
Do you agree with the assertions
contained in that paragraph?

MR, TFNENBAUM: Same continuing objection,

A. 1 agree with the statements in the
paragraph., Yes.

BY MR, FINCH:

Q. wWas it your understanding at the time
that this response was prepared that FRHM
favored discharge to a publicly operated
treatment works?

A. You mean at the time this Fxhibit S0
was prepared?

Q. That's right, EBExhibit 50,
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A. No,

At that time they were arqguing
against -- were arquing that a POTW discharge
should be allowed, |

0, Should be allowed.

S0 that I understand you, your thought
was at some point they said it should not be
allowed?

A, That's correct, or, no, they had
concluded that the agencies would not allow a
disecharge. And later they concluded, they
arquad that the agencies would and should allow
a discharge,

0, What agencies are you referring to?

A, The Indiana Department of
Fnvironmental Management and USEPA,

Q. S0, it is your understanding that at
some point, say as of February 12, 1988, FERM
thought that a discharge to a POTW would not be
alloved by these agenciesy ias that right?

A, That's correct.,

N. Because of the salinity of the ground
water?

I3

A, Yes. Not without removal of the
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salinity, right, or reduction of the salinity.

s J8 Are you talking about RRM's views on
wvhether such a discharge would, i{n fact, be
allowed by FPA and IDEM, or whether it ocught to
be allowed by RPA or IDRM? I don't understand
which,

A, It was whether it would be allowed.
Their position on whether it would be allowed
changed.,

Q. So as of January 15, 1988, your
understanding is that FRM indicated that such a
discharge would be allowed by ID®M and USEPA?

A, What did you say?

0. If the question could be read back,

(The record was read,)
A, No,
The stataement in BFxhibit 50 clesarly
states that:
"In a meeting
dated January 15, 1988, FRM
indicated that they would
look further into the
potential for a POTW

discharge. Later {n a
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letter from FRM dated
February 2, 1988, PRM
concluded that the only
available discharge point
for significant quantities
of saline ground water at
both sites {8 a deep well,"

0. Did FRM ever explain to you why {t
later proposed discharge to a PNTY in view of
the position {¢t auppos;dly took on February 12,
1988?

A. Yes., Again, their comments were in
public comments submitted on May 19, 1989 to
the Agency.

0. Do you have a copy --

A, As yell as -- yes, That's the same
document that we were looking at for
solidification issue.

Qe Okay.

That is Fxhibit No, 51, T think?

A, Yes.

N, Do you know where in Exhibit No. 51
they address the issue of discharge to a POTW?

A, It {8 addressed on pages 8 and 9 of
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Exhibit 51,

Q. Row 13 what appears on pages 8 and 9
on Exhibit 51 inconsistent with the conclusi;n
FRM gupposedly reached on Pebruary 12, 19887

A, Okay.

Well, it says on page Rt

"Al ternatively a
NVational Pollutant
Discharge Permit, NPDES
permit, should be issued
allowing discharge of salty
ground water after
hazardous waste
conatituents have been
treated to tﬁe levels
required in the NPDES
Permit to the Grand Calumet
River."*

Then it continues to say that in his
opinjion that the discharge would be a very
small additional load to the Grand Calumet
River, very semall additional TDS load,

Q. How 18 that inconsistent with ERM'pg

position as of February 12, 19887
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1 A, Well, on February 12 they conclude

2 what the only avallable discharge point for the
3 saline ground water was, Of course, that was

4 early in the feasibility study. And the proper
5 time to look into these isaues would have been -
6 at that time.

7 And then subsequently they hade no

1 further —-=- apparently no further discussions

9 with us regarding the possibility of a
10 discharge to a POTW, And here they indicate

11 that they think it is a possibility that the

12 agencies ceuld or should allow this type of

13 discharge.

14 Q. You said there were no further
15 discussions with you regarding such a

16 poseibility? ‘

17 A, No. ERM,

18 There were no further discussions from
19 BRM regarding the possibility of a diacharge to
20 a POTW,

21 Q. I am not sure ! understand what you
22 maean by discussion?

23 A. Discussions during the completion of
24 the feasibility study.
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Q. They did not --

A. Until we received the public comments
on May 19, 1989,

Q. So during the completion of the
feasibility study, they did not discuss with
you the poasibility of arranginag for or seeking
an NPDRES permit?

A, No, as far as I can remember, there
were no further discussions of that
possibility,

Q. I am 8till not too sure what the
inconsistency is between PRM's position on
February 12, 1988 and its position on May 19,
1989,

Is the inconsistency that in your view
that as of February 12, FRM had concluded that
an NPDFS permit would not be issued and then
later it said that one should be sought?

A, Yes,

And they also indicated in
negotiations that it could be -- {t could be
arranged somehow with the Agency,

Ne What 4o you mean arranged somehow do

you mean seeking a formal variance for
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discharge limita?
A, T don't know, I don't know what

procedure they were referring to.

0. Ts it your recollection that they used

the phrasg arrange somehow?
A, No, it is not,
Q. Wwhat i8s your recollection?

A, Juat that they advocated the point of

view that there could be -- that a discharge to

a POTW was a possibjility that the Agency ==
they thought the Agency would consider,
including the State of Indiana.

0, Do you know whether the State of
Indiana ever did, in fact, consider such a
possibility?

A, Yes, they éid.

Q. Po vyou know whether USEPA was ever
asked to consider such a possibility?

A, Yes, we vere,

Q. I am not asking whether they did,

MR, TENENBAUM: Same continuing objection.

BY MR, PINCH:

Q. They were asked,

Who asked USFEPA to consider such a
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posaibility?
A, The State of Indiana and -- the State
of Indiana and the Midco Steering Committee,
Ne Do you recall when they made that
request?
A, Yho?
0. Start with the State of Indiana,
A, State of Indiana in their concurrence
letter dated June 30, 1989,
0. And the Midco truatees?
A, In their public comments, this
included the comments from ERM,
MR, TFNENRAUM: Let's go off the record.
MR, PINCH:1 Sure,
(Discussion had off the record.,)
We can go back on the record.
Do you want to set a time formally for
Desoto's deposition on PFriday, so that i{f that
doesn't take place we can pick up with this?
MR, TENENBAUM: Okay, 9:00 o'clock.
MR, PINCH: Okay.
(Discussion had off the record,)
Back on record.

We are going to resume this deposition
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1 at this location immediately follo&inq the
2 Unfited States' deposition pursuant to notice of
3 Desoto, which counsel for Desoto and the United
4 States have agreed will take place at this
5 location beginning 9:00 a.,m. on Friday, July
6 13¢th,
7 1f, as anticipated by some of us,
8 there {8 noc Desoto deposition, then the Boice
9 deposition will resume at that time at this
1¢ location,
11
12 (Whereupon the depoyttion
13 was continued to July 13.
14 1990 at the hour of 2:00
15 N o'ciock a,m,)
16
17
18
19
20
21
22I
23
24
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